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PREFACE. 


On  the  invitation  of  Great  Britain  an  International 
Naval  Conference  assembled  at  London,  December  4, 1908, 
and  signed  the  Declaration  concerning  the  Laws  of  Naval 
War  on  February  26,  1909.  This  Declaration  was  the 
topic  for  consideration  of  the  conference  of  the  officers  at 
the  Naval  War  College  during  the  past  summer. 

The  delegates  of  the  United  States  at  the  London  Con- 
ference were  Rear-Admiral  C.  H.  Stockton,  formerly 
president  of  the  Naval  War  College,  and  Prof.  George 
Grafton  Wilson,  of  Brown  University,  lecturer  on  inter- 
national law  at  the  Naval  War  College.  Professor  Wilson 
presented,  as  fully  as  time  allowed,  to  the  officers  of  the 
conference  at  the  Naval  War  College  the  main  points  of 
the  Declaration  of  London  and  the  reasons  for  the  adop- 
tion of  the  Declaration  by  the  representatives  of  the  ten 
naval  powers  sending  delegates  to  the  London  Conference. 

The  president  of  the  college  invites  suggestions  from 
officers  of  the  service  as  to  cases  which  may  arise  under 
the  provisions  of  the  Declaration  of  London. 

Jno.  P.  Merrell, 
Rear-Admiral,  V.  S.  Navy,  President. 

Naval  War  College, 

Newport,  R.  L,  September  28,  1909. 
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INTERNATIONAL  LAW  TOPICS. 


The   Declaration    of    London,     February    26, 

1909. 

INTRODUCTION. 

At  this  time,  June,  1909,  the  period  for  the  ratification 
of  the  Declaration  of  London  has  not  expired.  It  is  also 
not  certain  that  the  Declaration  will  be  ratified.  It  may 
be  said,  however,  that  even  if  the  Declaration  should  not 
be  ratified,  that  it  will  naturally  have  a  great  influence 
upon  maritime  international  law,  being  an  agreement 
reached  after  extended  consideration  by  delegates  ap- 
pointed for  the  specific  purpose  by  the  leading  naval 
powers.  In  cases  which  might  come  to  the  court  at  The 
Hague  for  decision  great  weight  would  be  given  to  this 
Declaration  because  it  indicates  the  basis  of  an  agreement 
between  representative  powers  having  differing  legal 
systems.  In  case  of  war  a  state  might  with  propriety 
issue  for  the  government  of  vessels  of  its  naval  forces 
regulations  which  should  accord  with  the  provisions  of  the 
Declaration  of  London.  More  than  one-third  of  the  dele- 
gates at  the  London  Naval  Conference  which  drew  up  the 
Declaration  of  London  were  naval  officers  of  experience, 
one-half  of  these  being  of  the  grade  of  admiral.  The 
military  aspects  of  the  subjects  presented  to  the  London 
Conference  were  given  full  consideration,  as  is  shown  in 
the  proceedings  of  the  Conference.  (British  Parliamen- 
tary Papers,  Miscellaneous,  No.  5  (1909)  [Cd.  4555]). 

It  is  considered  that  it  will  be  most  useful  to  the  navy 
of  the  United  States  to  furnish  the  general  report  of  the 
Conference,  the  French  text  of  which  is  the  official  inter- 
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pretation  of  the  Declaration  of  London,  together  with  the 
Declaration  itself  and  certain  documents  relating  to  the 
Conference. 

[Note. — The  names  of  all  delegates  will  be  found  on 
p.  162.] 

THE    CALL    FOR    THE    CONFERENCE. 

Sir  Edward' Grey  to  His  Majesty's  representatives  at  Berlin, 
Madrid,  Paris,  Rome,  St.  Petersburgh,  Tokio,  Vienna, 
and  Washington. a 

Foreign  Office,  February  27,  1908. 
Sir:  The  convention  for  the  establishment  of  an  inter- 
national court  of  appeal  in  matters  of  prize  which  formed 
Annex  12  to  the  Final  Act  of  the  Second  Peace  Confer- 
ence has  been  under  the  consideration  of  His  Majesty's 
Government. 

2.  Article  7  of  the  convention  provides  that,  in  the 
absence  of  treaty  stipulations  applicable  to  the  case,  the 
court  is  to  decide  the  appeals  that  come  before  it,  in  accord- 
ance with  the  rules  of  international  law,  or  if  no  gener- 
ally recognized  rules  exist,  in  accordance  with  the  general 
principles  of  justice  and  equity. 

3.  The  discussions  which  took  place  at  The  Hague  dur- 
ing the  recent  conference  showed  that  on  various  ques- 
tions connected  with  maritime  war  divergent  views  and 
practices  prevailed  among  the  nations  of  the  world. 
Upon  some  of  these  subjects  an  agreement  was  reached, 
but  on  others  it  was  not  found  possible,  within  the  period 
for  which  the  conference  assembled,  to  arrive  at  an  un- 
derstanding. The  impression  was  gained  that  the  estab- 
lishment of  the  international  prize  court  would  not  meet 
with  general  acceptance  so  long  as  vagueness  and  uncer- 
tainty exist  as  to  the  principles  which  the  court,  in  deal- 
ing with  appeals  brought  before  it,  would  apply  to  ques- 
tions of  far-reaching  importance  affecting  naval  policy 
and  practice. 

a  With  the  concurrence  of  all  the  Powers  invited  to  the  conference, 
the  invitation  was  subsequently  extended  to  the  Netherlands  Govern- 
ment. 
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4.  His  Majesty's  Government  therefore  propose  that 
another  conference  should  assemble  during  the  autumn 
of  the  present  year,  with  the  object  of  arriving  at  an  agree- 
ment as  to  what  are  the  generally  recognized  principles 
of  international  law,  within  the  meaning  of  paragraph  2 
of  article  7  of  the  convention,  as  to  those  matters  where- 
in the  practice  of  nations  has  varied,  and  of  then  formu- 
lating the  rules  which,  in  the  absence  of  special  treaty 
provisions  applicable  to  a  particular  case,  the  court 
should  observe  in  dealing  with  appeals  brought  before  it 
for  decision. 

5.  The  rules  by  which  appeals  from  national  prize 
courts  would  be  decided  affect  the  rights  of  belligerents 
in  a  manner  which  is  far  more  serious  to  the  principal 
naval  powers  than  to  others,  and  His  Majesty's  Govern- 
ment are  therefore  communicating  only  with  the  Gov- 
ernments of  Austria-Hungary,  France,  Germany,  Italy, 
Japan,  Russia,  Spain,  and  the  United  States  of  America.0 
They  would  propose  that  the  conference  should  assemble 
in  October  and,  if  it  is  agreeable  to  the  Governments  of 
those  countries,  they  would  suggest  that  it  should  meet 
in  London. 

6.  The  questions  upon  which  His  Majesty's  Govern- 
ment consider  it  to  be  of  the  greatest  importance  that  an 
understanding  should  be  reached  are  those  as  to  which 
divergent  rules  and  principles  have  been  enforced  in  the 
prize  courts  of  different  nations.  It  is  therefore  sug- 
gested that  the  following  questions  should  constitute 
the  programme  of  the  conference: — 

(a)  Contraband,  including  the  circumstances  under 
which  particular  articles  can  be  considered  as  contra- 
band; the  penalties  for  their  carriage;  the  immunity  of  a 
ship  from  search  when  under  convoy;  and  the  rules  with 
regard  to  compensation  where  vessels  have  been  seized 
but  have  been  found  in  fact  only  to  be  carrying  innocent 
cargo. 

«With  the  concurrence  of  all  the  powers  invited  to  the  conference, 
the  invitation  was  subsequently  extended  to  the  Netherland  Govern- 
ment. 
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(b)  Blockade,  including  the  questions  as  to  the  locality 
where  seizure  can  be  effected,  and  the  notice  that  is  nec- 
essary before  a  ship  can  be  seized. 

(c)  The  doctrine  of  continuous  voyage  in  respect  both 
of  contraband  and  of  blockade. 

(d)  The  legality  of  the  destruction  of  neutral  vessels 
prior  to  their  condemnation  by  a  prize  court. 

(e)  The  rules  as  to  neutral  ships  or  persons  rendering 
" unneutral  service"  ("assistance  hostile"). 

(/)  The  legality  of  the  conversion  of  a  merchant  vessel 
into  a  war  ship  on  the  high  seas. 

(g)  The  rules  as  to  the  transfer  of  merchant  vessels 
from  a  belligerent  to  a  neutral  flag  during  or  in  contem- 
plation of  hostilities. 

Qi)  The  question  whether  the  nationality  or  the  domi- 
cile of  the  owner  should  be  adopted  as  the  dominant 
factor  in  deciding  whether  property  is  enemy  property. 

7.  His  Majesty's  Government  are  deeply  sensible  of  the 
great  advantage  which  would  arise  from  the  establish- 
ment of  an  international  prize  court,  but  in  view  of  the 
serious  divergencies  which  the  discussion  at  The  Hague 
brought  to  light  as  to  many  of  the  above  topics  after  an 
agreement  had  practically  been  reached  on  the  proposals 
for  the  creation  of  such  a  court,  it  would  be  difficult,  if  not 
impossible,  for  His  Majesty's  Government  to  carry  the 
legislation  necessary  to  give  effect  to  the  convention 
unless  they  could  assure  both  Houses  of  the  British  Par- 
liament that  some  more  definite  understanding  had  been 
reached  as  to  the  rules  by  which  the  new  tribunal  should 
be  governed. 

8.  If  the  programme  outlined  above  is  concurred  in  by 
the  Government  to  which  you  are  accredited,  it  would  be 
convenient  if,  on  some  subsequent  date,  as  for  instance 
the  1st  August,  the  Governments  were  to  interchange 
memoranda  setting  out  concisely  what  they  regard  as  the 
correct  rule  of  international  law  on  each  of  the  above 
points,  together  with  the  authorities  on  which  that  view 
is  based.  This  course  would  greatly  facilitate  the  work 
of  the  conference,  and  materially  shorten  its  labors. 
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9.  I  have  to  request  your  excellency  to  address  a  com- 
munication in  this  sense  to  the  minister  for  foreign 
affairs,  expressing  at  the  same  time  the  hope  that  if  his 
Government  are  favorable  to  the  idea  of  the  conference 
being  held,  they  will  send  a  delegate  furnished  with  full 
powers  to  negotiate  and  conclude  an  agreement. 

I  am,  &c, 

E.  Grey. 


Sir  Edward  Grey  to  Sir  C.  MacDonald.a 

Foreign  Office,  July  8,  1908. 

Sir:  With  reference  to  paragraph  8  of  my  dispatch 
of  the  27th  February  last,  I  transmit  to  you  herewith  two 
copies  of  a  memorandum  b  setting  out  the  views  of  His 
Majesty's  Government,  founded  upon  the  decisions  in  the 
British  courts  as  to  the  rules  of  international  law  on  the 
points  enumerated  in  my  above-mentioned  dispatch  pro- 
posed for  discussion  at  the  forthcoming  naval  conference 
at  London.  I  have  to  instruct  you  to  hand  one  copy  of 
this  memorandum  to  the  Japanese  Government,  and  to 
inform  me  by  telegraph  that  you  have  done  so. 

In  so  doing,  you  should  explain  that  it  is  merely  a  com- 
pilation of  rules  and  dicta  of  British  courts  and  British 
practice  collected  for  convenience,  but  necessarily  put 
compendiously,  so  that,  if  a  question  arose,  it  would  have 
to  be  decided  by  reference  to  the  full  authorities,  and 
that,  therefore,  it  is  not  to  be  taken  as  an  official  code, 
since  some  of  the  rules  and  dicta  are  of  ancient  date,  and 
their  application  may  be  difficult  in  view  of  modern  con- 
ditions. 

I  am,  &c,  E.  Grey. 

a  A  similar  dispatch  was  addressed  to  His  Majesty's  representatives 
at  Paris,  Berlin,  Madrid,  Vienna,  Rome,  Washington,  St.  Petersburgh, 
and  The  Hague. 

&  This  memorandum  may  be  found  in  British  Parliamentary  Papers, 
Miscellaneous,  No.  4  (1909),  [Cd.  4554]  p.  3. 

The  memoranda  of  each  of  the  States  may  be  found  in  British  Par- 
liamentary Papers,  Miscellaneous,  No.  5  (1909)  [Cd.  4555]  pp.  2-56. 
These  pages  are  followed  by  an  arrangement  of  the  opinions  of  the 
different  States  upon  each  topic  and  by  a  tentative  formulation  of 
bases  for  discussion,  pp.  57-122. 


CONFERENCE  NAVALE  DE  LONDRES. 

RAPPORT  GENERAL  PRESENTE  A  LA  CONFE- 
RENCE NAVALE  AU  NOM  DU  COMITE  DE 
REDACTION.  ° 

Le  27  fevrier  1908,  le  Gouvernement  Britannique  en- 
voyait  line  circulaire  a  diverses  Puissances  pour  les  invi- 
ter  a  se  reunir  dans  une  Conference  dont  Fobjet  serait 
d'arriver  a  un  accord  a  FefTet  de  determiner  les  principes 
generalement  reconnus  du  droit  international  dans  le 
sens  de  Particle  7,  paragraphe  2,  de  la  Convention  signee 
a  La  Have,  le  18  octobre  1907,  pour  Fetablissement  d'une 
Cour  internationale  des  prises.  Cet  accord  semblait 
necessaire  au  Gouvernement  Britannique  a  raison  de 
certaines  divergences  qui  s'etaient  manifestoes  a  la 
Deuxieme  Conference  de  la  Paix,  quand  il  s'etait  agi  de 
regler  diverses  matieres  importantes  du  droit  maritime 
international  en  temps  de  guerre.  L' existence  de  ces 
divergences  pouvait,  semblait-il,  rendre  difficile  Y  accepta- 
tion de  la  Cour  internationale  des  prises,  le  pouvoir  de 
cette  Cour  se  trouvant  d'autant  plus  etendu  que  les 
regies  a  appliquer  par  elle  etaient  plus  incertaines. 

Le  Gouvernement  Britannique  suggerait  que  les  ques- 
tions suivantes  pourraient  constituer  le  programme  de  la 

a  Ce  Comite  est  compose  de  MM.  Kriege  (Allemagne),  Wilson  (Etats- 
Unis  d' Amerique) ,  Dumba  (Autriche-Hongrie),  de  Estrada  (Espagne, 
Renault  (France),  Rapporteur,  Hurst  (Grande-Bretagne),  Ricci-Busatti 
(Italie),  Sakamoto  (Japori),  Ruyssenaers  (Pays-Bas),  Baron  Taube 
(Russie). 
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LONDON  NAVAL  CONFERENCE. 

GENERAL  REPORT  PRESENTED  TO  THE  NAVAL 
CONFERENCE  ON  BEHALF  OF  THE  DRAFTING 
COMMITTEE.0 

( Translation.  &) 

ON  the  27th  February,  1908,  the  British  Government 
sent  a  circular  to  various  Powers  inviting  them  to  meet 
in  a  Conference  whose  object  should  be  to  arrive  at  an 
agreement  with  a  view  to  the  definition  of  the  generally 
recognized  principles  of  international  law  in  the  sense  of 
Article  7,  paragraph  2,  of  the  Convention  signed  at  The 
Hague  on  the  18th  October,  1907,  for  the  establishment 
of  an  International  Prize  Court.  This  agreement  seemed 
necessary  to  the  British  Government  because  of  certain 
divergences  of  view  which  had  become  apparent  at  the 
second  Peace  Conference  when  an  effort  was  made  to  regu- 
late various  important  matters  relating  to  international 
maritime  law  in  time  of  war.  The  existence  of  these 
divergent  views  might,  it  seemed,  render  difficult  the 
acceptance  of  the  International  Prize  Court,  the  power 
of  this  Court  being  the  more  extended  in  proportion  as 
the  rules  to  be  applied  by  it  were  more  uncertain. 

The  British  Government  suggested  that  the  following 
questions  might  form  the  programme  of  the  proposed 

a  This  Committee  consisted  of.  Messrs.  Kriege  (Germany),  Wilson 
(  United  States  of  America),  Dumba  (Austria- Hungary),  Estrada  (Spain), 
Renault  (France)  Reporter,  Hurst  (Great  Britain),  Ricci-Busatti  (Italy), 
Sakamoto  (Japan),  Ruyssenaers  (Netherlands),  Baron  Taube  (Russia). 

b  The  French  text  is  the  official  text  and  may  also  be  found  with 
other  documents  relating  to  the  Conference  in  British  Parliamentary 
Paper  "Miscellaneous.  No.  5  (1909)."  The  correspondence  and  doc- 
uments, with  a  translation  of  the  General  Report,  which  has  in  many 
instances  been  followed  in  this  translation,  may  be  found  in  British 
Parliamentary  Paper,  "Miscellaneous.     No.  4  (1909)." 
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Conference  projetee,  et  invitait  les  Puissances  a  faire 
connaitre  leurs  vues  a,  leur  egard  dans  des  Memorandums 
preparatories: 

(a.)  Contrebande  (y  compris  les  cir 'Constances  dans  les- 
quelles  les  diff events  articles  peuvent  etre  consideres  comme 
etant  de  contrebande,  les  penaltes  auxquelles  expose  leur 
transport,  V  exemption  de  visite  d'un  navire  convoy  e,  ainsi 
que  les  regies  relatives  aux  dommages-interets  a  accorder 
lorsque,  des  navires  ayant  ete  saisis,  il  est  reconnu  en  fait 
quails  transportaient  de  la  marchandise  innocente). 

(b.)  Blocus  (y  compris  les  questions  relatives  au  lieu  oil  la 
saisie  peut  etre  effectuee,  ainsi  que  la  notification  qui  est 
necessaire  avant  qu'un  navire  puisse  etre  saisi). 

(c.)  La  doctrine  du  voyage  continu  au  double  point  de 
vue  de  la  contrebande  et  du  blocus. 

(d.)  La  legalite  de  la  destruction  des  navires  neutres 
avant  leur  condamnation  par  une  cour  des  prises. 

(e.)  Les  regies  concernant  les  navires  ou  les  personnes 
neutres.  rendant  des  services  contraires  a  la  neutralite 
("assistance  hostile"). 

(f.)  La  legalite  de  la  transformation  d'un  navire  de  com- 
merce en  batiment  de  guerre  en  haute  mer. 

(g.)  Les  regies  relatives  au  transfert  des  navires  de  com- 
merce d'un  pavilion  belligerant  sous  un  pavilion  neutre  au 
cours  ou  en  prevision  des  hostilites. 

(h.)  La  question  de  savoir  si  la  nationalite  ou  le  domicile 
des  proprietaires  devrait  etre  adopte  comme  V  element  domi- 
nant pour  decider  si  la  propriete  est  propriete  ennemie. 

Les  invitations  furent  accept  ees,  et  la  Conference  sereunit 
le  4  decembre  dernier.  Le  Gouvernement  Britannique 
avait  bien  voulu  faciliter  ses  deliberations  en  presentant 
un  recueil  qui  a  ete  promptement  connu  parmi  nous 
sous  le  nom  de  livre  rouge  et  qui,  apres  une  courte  intro- 
duction, contient  un  "  Expose  des  vues  exprimees  par 
les  Puissances  dans  leurs  Memorandums  et  des  observa- 
tions destinees  a  servir  de  base  aux  deliberations  de  la 
Conference."  Ce  sont  ces  " bases  de  discussion"  qui  ont 
servi  de  point  de  depart  pour  Texamen  des  principales 
matieres  du  droit  des  gens  maritime  actuel.     La  Con- 
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Conference,  and  invited  the  Powers  to  express-  their  views 
regarding  them  in  preparatory  Memoranda : 

"(a.)  Contraband,  including  the  circumstances  under 
which .  particular  articles  can  be  considered  as  contraband; 
the  penalties  for  their  carriage;  the  immunity  of  a  ship  from 
search  when  under  convoy;  and  the  rules  with  regard  to 
compensation  where  vessels  have  been  seized  but  have  been 
found  in  fact  only  to  be  carrying  innocent  cargo; 

(b.)  Blockade,  including  the  questions  as  to  the  locality 
where  seizure  can  be  effected,  and  the  notice  that  is  necessary 
before  a  ship  can  be  seized; 

(c.)  The  doctrine  of  continuous  voyage  in  respect  both  of 
contraband  and  of  blockade; 

(d.)  The  legality  of  the  destruction  of  neutral  vessels  prior 
to  their  condemnation  by  a  prize  court; 

(e.)  The  rules  as  to  neutral  ships  or  persons  rendering 
1 '  unneutral  service  "  ("  assistance  hostile ' ') ; 

if.)  The  legality  of  the  conversion  of  a  merchant-vessel  into 
a  war-ship  on  the  high  seas. 

(g.)  The  rules  as  to  the  transfer  of  merchant-vessels  from 
a  belligerent  to  a  neutral  flag  during  or  in  contemplation  of 
hostilities; 

(h.)  The  question  whether  the  nationality  or  the  domicile 
of  the  owner  should  be  adopted  as  the  dominant  factor  in 
deciding  whether  property  is  enemy  property. ,,a 

The  invitations  were  accepted,  and  the  Conference 
assembled  on  the  4th  December  last.  The  British  Gov- 
ernment had  been  so  good  as  to  assist  its  deliberations  by 
presenting  a  compilation  which  quickly  became  known 
among  us  by  the  name  of  the  Red  Boole,  and  which,  after 
a  short  introduction,  contains  a  "  Statement  of  the  views 
expressed  by  the  Powers  in  their  Memoranda,  and  of  the 
observations  intended  to  serve  as  a  basis  for  the  delibera- 
tions of  the  Conference."  These  are. the  "bases  of  dis- 
cussion" which  have  served  as  a  starting-point  for  the 
examination  of  the  principal  matters  relating  to  the  ex- 

o  Circular  of  Sir  Edward  Grey,  February  27,  1908. 
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ference  n'a  pu  qu'exprimer  sa  reconnaissance  pour  ce 
precieux  travail  preparatoire,  qui  lui  a  ete  d'un  grand 
secours.  II  a  permis  de  constater  tout  d'abord  que  les 
divergences  entre  les  pratiques  et  les  doctrines  des  diff  e- 
rents  pays  n'etaient  peut-etre  pas  aussi  profondes  qu'on 
le  croyait  generalement,  que  les  idees  essentielles  etaient 
sou  vent  les  m  ernes  partout,  que  seulernent  les  modes  d'  ap- 
plication variaient  suivant  les  traditions  ou  les  prejuges, 
les  interets  permanents  ou  accidentels.  II  etait  done 
possible  de  degager  un  fonds  commun  que  Ton  pourrait 
s'entendre  a  mettre  en  valeur  d'une  facon  uniforme. 
C'est  a  cela  qu'ont  tendu  les  efforts  des  diverses  Dele- 
gations qui  ont  ri valise  de  zele  dans  la  recherche  des 
bases  d'entente.  Ces  efforts  ont  ete  laborieux,  comme 
en  temoignent  les  discussions  prolongees  de  la  Conference, 
de  la  Commission,  des  Comites  d'Examen,  ainsi  que  les 
propositions  multiples  qui  ont  ete  presentees.  Marins, 
diplomates  et  jurisconsultes,  ont  cordialement  collabore 
a  une  ceuvre  qu'il  s'agit  de  caracteriser  plutot  que 
d'apprecier  definetivement  en  elle  meme,  notre  impartialite 
pouvant  naturellement  ^tre  suspect ee. 

L' ensemble  des  regies  contenues  dans  la  Declaration 
qui  est  sortie  des  deliberations  de  la  Conference  Navale, 
et  qui  doit  etre  intitulee  Declaration  relative  au  droit  de 
la  guerre  maritime,  repond  bien  au  desir  qu'exprimait  le 
Gouvernement  Britannique  dans  son  invitation  de  f  evrier 
1908.  Les  questions  du  programme  sont  toutes  resolues 
sauf  deux  sur  lesquelles  des  explications  seront  donnees 
plus  loin.  Les  solutions  ont  ete  degagees  des  diverses 
manieres  de  voir  ou  des  diverses  pratiques  et  correspon- 
dent a  ce  que  Ton  peut  appeler  la  media  sententia.  Elles 
ne  concordent ,  pas  tou jours  absolument  avec  les  vues 
propres  a  chaque  pays,  mais  elles  ne  blessent  les  idees 
essentielles  d'aucun.  II  ne  faut  pas  les  examiner  separe- 
ment,  mais  dans  leur  ensemble,  autrement  on  court  risque 
de  commettre  les  plus  graves  meprises.  Si,  en  effet,  on 
considere  une  ou  plusieurs  regies  isolees  au  point  de  vue, 
soit  des  belligerants,  soit  des  neutres,  on  peut  trouver 
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isting  international  maritime  law.  The  Conference  could 
not  but  express  its  appreciation  for  this  valuable  prepara- 
tory work,  which  has  been  of  great  assistance  to  it.  It 
made  it  possible  to  display,  in  the  first  place,  that  the 
divergences  in  the  practices  and  doctrines  of  the  different 
countries  might  not  be  so  fundamental  as  was  generally 
believed,  that  the  essential  ideas  were  often  the  same 
everywhere,  and  that  the  methods  of  application  alone 
varied  according  to  the  traditions  or  the  prejudices,  the 
permanent  or  the  accidental  interests.  It  was,  therefore, 
possible  to  deduce  a  common  basis  which  would  afford 
an  approximation  to  a  uniform  practice.  This  is  the 
end  to  which  the  efforts  of  the  different  Delegations  who 
have  vied  in  zeal  in  the  search  for  the  grounds  of  an  under- 
standing have  tended.  Their  efforts  have  been  strenuous, 
as  the  prolonged  discussions  of  the  Conference,  of  the 
Grand  Committee,  and  of  the  Examining  Committees,  as 
also  the  numerous  proposals  which  were  presented  bear 
witness.  Sailors,  diplomatists,  and  jurists  have  cordially 
co-operated  in  a  work  which  it  is  the  purpose  to  describe 
rather  than  to  estimate,  as  our  impartiality  might  natur- 
ally be  suspected. 

The  body  of  rules  contained  in  the  Declaration,  which 
is  the  result  of  the  deliberations  of  the  Naval  Conference, 
and  which  is  to  be  entitled  Declaration  concerning  the  laws 
of  naval  war,  answers  well  to  the  desire  expressed  by  the 
British  Government  in  its  invitation  of  February  1908. 
The  questions  of  the  programme  are  all  settled  except 
two,  concerning  which  explanations  will  be  given  later. 
The  solutions  have  been  deduced  from  the  various  views 
or  different  practices  and  correspond  to  what  may  be 
called  the  media  sententia.  They  do  not  always  harmon- 
ize absolutely  with  the  views  peculiar  to  each  country, 
but  they  do  not  shock  the  essential  ideas  of  any.  They 
should  not  be  examined  separately,  but  as  a  whole,  other- 
wise one  runs  the  risk  of  the  most  serious  misunder- 
standings. In  fact,  if  one  considers  one  or  more  isolated 
rules  either  from  the  belligerent  or  the  neutral  point  of 
view,  he  may  find  that  the  interests  with  which  he  is 
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que  les  inter  ets  dont  on  se  preoccupe  specialement  ont 
ete  meconnus  par  P adoption  de  ces  regies,  mais  ces  regies 
ont  leur  contrepartie.  II  y  a  la  une  oauvre  de  transac- 
tion, de  concessions  mutuelies.  Cette  oeuvre,  dans  son 
ensemble,  est-elle  bonne? 

Nous  avons  le  ferme  espoir  que  ceux  qui  Fetudieront 
serieusement  repondront  affirmativement.  La  Declara- 
tion substitue  Funiformite  et  la  fixite  a  la  diversite  et 
a  Fobscurite  dont  les  relations  internationales  ont  trop 
longtemps  souffert.  La  Conference  a  essaye  de  concilier 
d'une  maniere  equitable  et  pratique  les  droits  des  belli- 
gerants  et  ceux  du  commerce  neutre;  elle  est  composee 
de  Puissances  placees  dans  des  conditions  tres  differentes 
aux  points  de  vue  politique,  economique,  geographique. 
II  y  a  done  lieu  de  supposer  que  les  regies  sur  lesquelles 
ces  Puissances  se  sont  accord  ees  tiennent  un  compte 
suffisant  des  divers  inter  ets  engages  et  peuvent  des  lors 
etre,  sans  inconvenient,  acceptees  par  toutes  les  autres. 

Le  Preambule  de  la  Declaration  resume  les  id  ees 
generales  qui  viennent  d'etre  expos  ees. 

Considerant  V  invitation  par  laquelle  le  Gouvernement 
Britannique  a  propose  a  diverses  Puissances  de  se  reunir 
en  Conference  afin  de  determiner  en  commun  ce  que  com- 
ponent les  regies  generalement  reconnues  du  droit  inter- 
national au  sens  de  V article  7  de  la  Convention  du  18 
octobre  1907,  relative  a  V etablissement  d'une  Cour  inter- 
national des  prises; 

Reconnaissant  tous  les  avantages  que,  dans  le  cas  mal- 
Jieureux  d'une  guerre  maritime,  la  determination  desdites 
regies  presente,  soit  pour  le  commerce  pacifique,  soit  pour 
les  belligerants  et  pour  leurs  relations  politiques  avec  les 
Gouvernements  neutres; 

Considerant  que  les  principes  generaux  du  droit  inter- 
national sont  souvent,  dans  leur  application  pratique, 
V  6b jet  de  metlwdes  diver gentes; 

Animes  du  desir  d' assurer  dorenavant  une  plus  grande 
uniformite  a  cet  egard; 

Esperant  qu'une  ceuvre  d'un  interet  commun  aussi 
important  rencontrera  V approbation  generale; 
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especially  concerned  have  been  disregarded  by  the  adop- 
tion of  these  rules,  but  the  rules  have  their  other  side. 
The  work  is  one  of  compromise  and  of  mutual  concessions. 
Is  it,  as  a  whole,  a  good  work? 

We  confidently  hope  that  those  who  study  it  seriously 
will  answer  affirmatively.  The  Declaration  substitutes 
uniformity  and  certainty  for  the  diversity  and  the  ob- 
curity  from  which  international  relations  have  too  long 
suffered.  The  Conference  has  tried  to  reconcile  in  an 
equitable  and  practical  way  the  rights  of  belligerents  and 
those  of  neutral  commerce;  it  is  made  up  of  Powers  placed 
in  very  unlike  conditions,  from  the  political,  economic, 
and  geographical  points  of  view.  There  is  on  this  account 
reason  to  suppose  that  the  rules  on  which  these  Powers 
are  in  accord  take  sufficient  account  of  the  different  inter- 
ests involved,  and  hence  may  be  accepted  without  dis- 
advantage by  all  the  others. 

The  Preamble  of  the  Declaration  summarizes  the  gen- 
eral ideas  just  set  forth. 

Considering  the  invitation  which  the  British  Government 
has  given  to  various  Powers  to  meet  in  conference  in  order 
to  determine  together  as  to  what  are  the  generally  recognized 
rules  of  international  law  within  the  meaning  of  Article  7 
of  the  Convention  of  18th  October,  1907,  relative  to  the  estab- 
lishment of  an  International  Prize  Court; 

Recognizing  all  the  advantages  which  in  the  unfortunate 
event  of  a  naval  war,  an  agreement  as  to  the  said  rules  would 
present,  both  as  regards  peaceful  commerce,  and  as  regards 
the  belligerents  and  as  regards  their  political  relations  with 
neutral  Governments; 

Considering  that  the  general  principles  of  international 
law  are  often  in  their  practical  application  the  subject  of 
divergent  procedure; 

Animated  by  the  desire  to  insure  henceforward  a  greater 
uniformity  in  this  respect; 

Hoping  that  a  work  so  important  to  the  common  welfare 
will  meet  with  general  approval; 
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Quelle  est  la  portee  d' application  des  regies  ainsi 
posees?  Elles  devront  etre  observees  dans  les  rapports 
entre  les  parties  signataires,  puisque  les  parties  les 
reconnaissent  comme  des  principes  du  droit  international 
reconnu  et,  de  plus,  s'obligent  expressement  a  s'en  pro- 
curer reciproquement  le  benefice.  Pour  les  Puissances 
signataires  qui  sont  ou  seront  parties  a  la  Convention 
etablissant  la  Cour  internationale  des  prises,  il  y  aura, 
de  plus,  une  occasion  de  voir  appliquer  ces  regies  aux 
differends  qui  les  concernent,  que  la  Cour  les  regarde 
comme  des  regies  generalement  reconnues  ou  tienne 
compte  de  F engagement  pris  de  s'y  conformer.  II  est, 
d'ailleurs,  a  esperer  que  ces  regies  ne  tarderont  pas  a 
etre  accept  ees  par  la  plupart  des  Etats,  qui  reconnaitront 
Favantage  que  presente  le  remplacement  d'usages  plus 
ou  moins  dermis,  pretant  a  controverse,  par  dess  disposi- 
tions precises. 

II  a  ete  dit  plus  haut  que  deux  points  du  Programme 
de  la  Conference  n'avaient  pas  recu  de  solution. 

1.  Le  Programme  porte  a  la  lettre  (f):  la  legalite  de 
la  transformation  d'un  navire  de  commerce  en  bdtiment  de 
guerre  en  haute  mer.  Les  vues  opposees,  qui  s'etaient 
manifest  ees  a,  ce  sujet  dans  la  Conference  de  La  Have  en 
1907,  ont  ete  reproduites  a  la  presente  Conference.  Ce 
que  Ton  peut  conclure  des  mentions  des  Memorandums 
comme  de  la  discussion,  c'est  qu'il  n'y  a  pas  sur  ce  point 
de  regie  generalement  accept ee,  et  il  ne  semble  pas  y 
avoir  non  plus  de  precedents  que  Ton  puisse  invoquer. 
Les  deux  opinions  contraires  ont  ete  soutenues  avec  une 
grande  ardeur,  ce  qui  n'a  pas  empeche  qu'un  vif  desir 
d'entente  ait  ete  exprime  de  tous  les  cotes;  on  s'enten- 
dait  du  moins  sur  ce  point  qu'il  y  aurait  grand  inter^t  a 
faire  cesser  Fincertitude.  De  serieux  efforts  ont  ete 
tentes  pour  donner  satisfaction  aux  interets  defendus 
de  part  et  d' autre;  ils  ont  malheureusement  echoue. 
Une  question  qui  se  rattache  a  la  precedente,  et  sur 
laquelle  il  a  pu  paraitre  a  un  moment  possible  d'arr^tei 
une  resolution,  est  celle  de  la  retransformation.  D'apres 
une  proposition,  ules  navires  de  commerce  transformes 
en  batiments  de  guerre  ne  pourront  6tre  retransformes 
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What  is  the  scope  of  application  of  the  rules  thus  laid 
down?  They  must  be  observed  in  the  relations  between 
the  signatory  parties,  since  those  parties  acknowledge 
them  as  principles  of  recognized  international  law  and, 
besides,  expressly  bind  themselves  to  secure  the  benefit 
of  them  for  one  another.  For  the  Signatory  Powers  who 
are  or  will  be  parties  to  the  Convention  establishing  the 
International  Prize  Court  there  will  be,  besides,  an  oppor- 
tunity to  observe  these  rules  in  disputes  in  which  they  are 
concerned,  whether  the  Court  regards  them  as  generally 
recognized  rules,  or  takes  account  of  the  agreement  taken 
to  comply  with  them.  It  is,  moreover,  to  be  hoped  that 
these  rules  will  without  delay  be  accepted  by  the  majority 
of  States,  who  will  recognize  the  advantage  which  the 
substitution  of  exact  provisions,  for  more  or  less  indefinite 
usages  giving  rise  to  controversy,  introduces. 

It  has  been  said  above  that  two  points  in  the  pro- 
gramme of  the  Conference  have  not  received  solution. 

1.  The  programme  mentions  under  the  letter  (/*):  the 
legality  of  the  conversion  of  a  merchant  vessel  into  a  warship 
on  the  high  seas.  The  conflicting  views  on  this  subject 
which  became  apparent  at  the  Conference  of  The  Hague 
in  1907,  have  recurred  at  the  present  Conference.  It 
may  be  concluded,  from  the  statements  of  the  Memoranda 
as  from  the  discussion,  that  there  is  no  generally  accepted 
rule  on  this  point,  nor  do  there  seem  to  be  any  precedents 
which  can  be  adduced.  The  two  opposite  opinions  have 
been  maintained  with  great  warmth,  and  yet  a  lively 
desire  for  an  understanding  has  been  expressed  on  all 
sides;  everybody  was  at  least  agreed  on  the  point  that 
it  would  be  a  great  advantage  to  put  an  end  to  uncer- 
tainty. Serious  efforts  were  made  to  satisfy  the  interests 
supported  by  both  sides;  these  have  unfortunately  failed. 
A  question  dependent  on  the  previous  one,  and  on  which 
at  one  time  it  appeared  possible  to  come  to  a  conclusion, 
is  that  of  reconversion.  According  to  one  proposal, 
11  merchant  vessels  converted  into  warships  cannot  be 
reconverted  into  merchant  vessels  during  the  whole  period 
of  the  war."     The  rule  was  absolute  and  made  no  dis- 
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en  navires  de  commerce  pendant  toute  la  duree  de  la 
guerre.' '  La  regie  etait  absolue  et  ne  distinguait  pas 
suivant  le  lieu  ou  pourrait  s'operer  la  retransformation; 
elle  etait  inspiree  par  la  pensee  que  cette  transformation 
aurait  toujours  des  inconvenients,  produirait  des  sur- 
prises et  pr^terait  a  de  veritables  fraudes.  L'unanimite 
n'ayant  pii  etre  obtenue  pour  cette  proposition,  il  s'en 
produisit  une  qui  etait  subsidiaire:  ula  transformation 
en  pleine  mer  d'un  batiment  de  guerre  en  navire  mar- 
chand  est  interdite  pendant  la  guerre."  On  avait  en  vue 
la  situation  d'un  batiment  de  guerre  (ordinairement  un 
navire  de  commerce  recemment  transforme),  depouillant 
son  caractere  pour  pouvoir  librement  se  ravitailler  ou  se 
reparer  dans  un  port  neutre,  sans  subir  les  restrictions 
imposees  aux  batiments  de  guerre.  La  position  de 
l'Etat  neutre  entre  les  deux  belligerants  ne  sera-t-elle 
pas  delicate  et  ne  s'exposera-t-il  pas  a  des  reproches, 
qu'il  trait e  en  navire  de  commerce  ou  en  batiment  de 
guerre  le  batiment  recemment  transformed  L' accord 
se  serait  petit- ^tre  fait  sur  cette  proposition,  mais  il  a 
semble  qu'il  etait  bien  difficile  de  s'attacher  a  ce  cote 
secondaire  d'une  question  qu'on  ne  pouvait  songer  a 
regler  dans  son  ensemble.  C'est  la  raison  determinante 
du  rejet  de  toute  proposition. 

La  question  de  la  transformation  en  pleine  mer  et  celle 
de  la  retransformation  sont  done  restees  entieres. 

2.  La  lettre  (h)  du  Programme  britannique  porte:  la 
question  de  savoir  si  la  nationality  ou  le  domicile  des  pro- 
prietaires  devrait  etre  adopte  comme  element  dominant  pour 
decider  si  la  propriete  est  propriete  ennemie.  Cette  ques- 
tion a  ete  Pobjet  d'une  etude  approfondie  dans  un 
Comite  special,  qui  a  constate  l'incertitude  actuelle  de  la 
pratique;  il  a  ete  propose  d'}^  mettre  un  terme  par  les 
dispositions  suivantes : 

"Le  caractere  neutre  ou  ennemi  des  marchandises 
trouvees  a  bord  d'un  navire  ennemi  est  determine 
par  la  nationalite  neutre  ou  ennemie  de  leur  proprie- 
taire  et,  en  cas  d' absence  de  nationalite  ou  de  double 
nationalite  neutre  et  ennemie  de  leur  proprietaire, 
par  le  domicile  de  celui-ci  en  pays  neutre  ou  ennemi. " 
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tinction  as  regards  the  place  where  reconversion  might 
take  place;  it  was  dictated  by  the  idea  that  such  conver- 
sion would  always  have  disadvantages,  would  be  produc- 
tive of  surprises,  and  lead  to  actual  frauds.  As  unanimity 
could  not  be  obtained  for  this  proposal,  a  subsidiary  one 
was  brought  forward:  "the  conversion  of  a  warship  into 
a  merchant  vessel  on  the  high  seas  is  forbidden  during 
the  war."  This  had  in  view  the  situation  of  a  warship 
(generally  a  recently  converted  merchant  vessel)  putting 
off  its  character  so  as  to  be  able  freely  to  revictual  or  refit 
in  a  neutral  port  without  coming  under  the  restrictions 
mposed  o  n  warships.  Will  not  the  position  of  the  neu- 
tral State  between  two  belligerents  be  delicate,  and  will 
it  not  expose  itself  to  reproach  whether  it  treats  the  newly 
converted  ship  as  a  merchant  vessel  or  as  a  warship? 
Agreement  would  perhaps  have  been  reached  on  this 
proposal,  but  it  seemed  that  it  would  be  very  difficult  to 
deal  with  this  secondary  part  of  a  question  which  it  was 
not  possible  to  think  of  regulating  as  a  whole.  This  was 
the  decisive  reason  for  the  rejection  of  all  proposals. 

The  question  of  conversion  on  the  high  seas  and  that 
of  reconversion  therefore  remains  open. 


2.  The  letter  (h),  of  the  British  Programme  mentions: 
the  question  whether  the  nationality  or  the  domicile  of  the 
owner  should  be  adopted  as  the  dominant  factor  in  deciding 
whether  property  is  enemy  property.  This  question  has 
been  the  subject  of  a  thorough  examination  by  a  special 
Committee,  which  has  testified  to  the  uncertainty  of  actual 
practice;  it  has  been  proposed  to  put  an  end  to  this  by 
the  following  provisions: — 

"The  neutral  or  enemy  character  of  goods  found 
on  board  an  enemy  vessel  is  determined  by  the  neu- 
tral or  enemy  nationality  of  their  owner,  or,  in  case 
of  lack  of  nationality  or  of  double  nationality  (neu- 
tral and  enemy)  of  the  owner,  by  his  domicile  in  a 
neutral  or  enenry  country; 
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"Toutefois,  les  marchandises  appartenant  a  une 
societe  anonyme  ou  par  actions  sont  considerees 
comme  neutres  ou  ennemies  selon  que  la  societe  a 
son  siege  social  en  pays  neutre  ou  ennemi." 

L'unanimite  n'ayant  pu  6tre  obtenue,  ces  dispo- 
sitions n'ont  eu  aucun  effet. 
Nous  arrivons  a  P  expose  de  la  Declaration  elle-mtaLe, 
dont  nous  allons  essay er,  en  resumant  les  Rapports 
approuves  deja  par  la  Conference,  de  presenter  un  com- 
mentaire  precis,  degage  de  toute  controverse,  qui,  devenu 
comment  aire  officiel  par  Y  approbation  de  la  Conference, 
soit  de  nature  a  guider  les  autorites  diverses,  administra- 
tives,  milit aires,  judiciaires,  qui  pourront  avoir  a  Fap- 
pliquer. 

DISPOSITION  PRE LIMIN AIRE. 

Les  Puissances  Signataires  sont  d'accord  pour  constater 
que  les  regies  contenues  dans  les  Ohapitres  suivants  re- 
pondent,  en  substance,  aux  principes  generalement  reconnus 
du  droit  international. 

Cette  disposition  domine  toutes  les  regies  qui  suivent. 
L'esprit  en  a  ete  indique  dans  les  considerations  gene- 
rales  placees  en  tete  de  ce  Rapport.  La  Conference  a 
eu  surtout  en  vue  de  constater,  de  preciser,  de  completer 
au  besoin,  ce  qui  pouvait  6tre  considere  comme  un  droit 
coutumier. 

Chapitre  Premier.— DTJ  BLOCUS  EN  TEMPS  DE  GUERRE. 

Le  blocus  est  envisage  ici  uniquement  comme  opera- 
tion de  guerre,  et  Ton  n'a  entendu  en  rien  toucher  a  ce 
qu'on  appelle  le  blocus  pacifigue. 

Article  1. 

Le  blocus  doit  etre  limite  aux  ports  et  aux  cotes  de  Vennemi 
ou  occupes  par  lui. 

Le  blocus,  operation  de  guerre,  ne  peut  6tre  dirige  par 
un  belligerant  que  contre  son  adversaire.  C'est  la  regie 
tres  simple  qui  est  posee  tout  d'abord.  Elle  n'a  toute  sa 
portee  que  si  on  la  rapproche  de  Particle  18. 
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"The  goods  belonging  to  a  limited  liability  or  joint 
stock  company  are,  however,  considered  as  neutral 
or  enemy  according  as  the  company  has  its  head- 
quarters in  a  neutral  or  enemy  country." 

As  unanimity  could  not  be  obtained,  these  provi- 
sions have  had  no  effect. 
We  now  come  to  the  explanation  of  the  Declaration 
itself,  of  which  we  shall  try,  by  summarizing  the  Reports 
already  approved  by  the  Conference,  to  give  an  exact 
commentary  free  from  all  controversy;  which,  having 
become  an  official  commentary  by  the  approval  of  the 
Conference,  may  be  of  a  nature  to  guide  the  different 
authorities — administrative,  military,  and  judicial — who 
may  have  to  apply  it. 

PRELIMINARY  PROVISION. 

The  Signatory  Powers  are  agreed  in  declaring  that  the 
rules  contained  in  the  following  Chapters  correspond  in  sub- 
stance with  the  generally  recognized  principles  of  interna- 
tional law. 

This  provision  dominates  all  the  rules  which  follow. 
Its  spirit  has  been  indicated  in  the  general  remarks  placed 
at  the  beginning  of  this  Report.  The  Conference  has 
had  in  view  above  all  to  declare,  to  define,  and,  where 
needful,,  to  complete  what  might  be  considered  as  cus- 
tomary law. 

Chapter  I.— BLOCKADE  IN  TIME  OF  WAR. 

Blockade  is  here  considered  solely  as  an  operation  of 
war,  and  there  is  no  intention  of  touching  in  any  way  on 
what  is  called  pacific  blockade. 

Article  1. 

A  blockade  must  be  limited  to  the  ports  and  coasts  belong- 
ing to  or  occupied  by  the  enemy. 

Blockade,  an  operation  of  war,  can  be  directed  by  a  bel- 
ligerent only  against  his  adversary.  This  is  the  very 
simple  rule  which  is  laid  down  at  first.  It  has  all  its 
import  only  if  connected  with  Article  18. 
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Article  2. 

Conformement  a  la  Declaration  de  Paris  de  1856,  le 
blocus,  pour  etre  obligatoire,  doit  etre  effectif,  c'est-a-dire 
maintenu  par  une  force  suffisante  pour  interdire  reellement 
Vacces  du  littoral  ennemi. 

La  premiere  condition  pour  qu'un  blocus  soit  obliga- 
toire est  qu'il  soit  effectif.  Ilya  longtemps  que  tout  le 
monde  est  d' accord  a  ce  sujet.  Quant  a  la  definition  du 
blocus  effectif,  nous  avons  pense  que  nous  n'avions  qu'a 
nous  approprier  celle  qui  se  trouve  dans  la  Declaration 
de  Paris  du  16  avril  1856,  qui  lie  conventionnellement  un 
grand  nombre  d'Etats  et  qui  est  acceptee  de  fait  par  les 
autres. 

Article  3. 

La  question  de  savoir  si  le  blocus  est  effectif  est  une  ques- 
tion defait. 

On  comprend  que  souvent  des  difficult  es  s'  el  event  sur 
le  point  de  savoir  si  un  blocus  est  ou  non  effectif;  il  y  a 
en  jeu  des  inter^ts  opposes.  Le  belligerant  bloquant 
veut  limiter  son  effort,  et  les  neutres  desirent  que  leur 
commerce  soit  le  moins  g&rie  possible.  Des  protesta- 
tions diplomatiques  ont  ete  parfois  formulees  a  ce  sujet. 
L' appreciation  peut  6tre  delicate,  parce  qu'il  n;y  a  pas 
de  regie  absolue  a  poser  sur  le  nombre  et  la  situation 
des  navires  de  blocus.  Tout  depend  des  circonstances 
de  fait,  des  conditions  geographiques.  Suivant  les  cas, 
un  navire  suffira  pour  bloquer  un  port  aussi  efficacement 
que  possible,  alors  qu'une  flotte  pourra  6tre  insuffisante 
pour  emp^cher  reellement  Faeces  d'un  ou  de  plusieurs 
ports  declares  bloques.  C'est  done  essentiellement  une 
question  de  fait,  a  trancher  dans  chaque  espece,  et  non 
d'apres  une  formule  arret  ee  a  Favance.  Qui  la  trancher  a? 
L'autorite  judiciaire.  Ce  sera  d'abord  le  Tribunal  na- 
tional appele  a  statuer  sur  la  validite  de  la  prise,  et 
auquel  le  navire  capture  pour  violation  de  blocus  pourra 
demander  de  declarer  la  nullite"  de  la  prise,  parce  que  le 
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Article  2. 

r  In  accordance  with  the  Declaration  of  Paris  of  1856,  a 
blockade,  in  order  to  he  binding,  must  be  effective — that  is  to 
say,  it  must  be  maintained  by  a  force  sufficient  really  to  pre- 
vent access  to  the  enemy  coast. 

The  first  condition  necessary  in  order  that  a  blockade 
may  be  binding  is  that  it  should  be  effective.  For  a 
long  time  there  has  been  universal  agreement  on  this 
subject.  As  for  the  definition  of  an  effective  blockade, 
we  thought  that  we  had  only  to  adopt  that  which  is 
found  in  the  Declaration  of  Paris  of  the  16th  April,  1856, 
which,  conventionally,  binds  a  great  number  of  States, 
and  is  in  fact  accepted  by  the. rest. 

Article  3. 

The  question  whether  a  blockade  is  effective  is  a  question 
of  fact 

It  is  understood  that  difficulties  often  arise  on  the  ques- 
tion whether  a  blockade  is  or  is  not  effective;  there  are 
opposing  interests  at  stake.  The  blockading  belligerent 
wishes  to  limit  his  efforts,  and  neutrals  desire  their  trade 
to  be  as  little  hampered  as  possible.  Diplomatic  protests 
have  sometimes  been  made  on  this  subject.  The  issue 
may  be  a  delicate  one,  because  there  is  no  absolute  rule 
to  fix  the  number  and  position  of  the  blockading  ships. 
All  depends  on  matters  of  fact  and  geographical  condi- 
tions. According  to  the  case  one  ship  will  suffice  to 
blockade  a  port  as  effectively  as  possible,  then  again  a  fleet 
may  not  be  sufficient  really  to  prevent  access  to  one  or  more 
ports  declared  blockaded.  It  is,  therefore,  essentially  a 
question  of  fact,  to  be  decided  in  each  case,  and  not  accord- 
ing to  a  formula  settled  upon  in  advance.  Who  shall 
decide  it?  The  judicial  authority.  This  will  be,  in  the 
first  place,  the  national  tribunal  appointed  to  pronounce 
on  the  validity  of  the  prize  and  to  which  the  vessel  cap- 
tured for  breach  of  blockade  may  appeal  to  declare  the 
capture   void,   because  the  blockade,   not  having  been 
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blocus,  n'ayant  pas  ete  effectif,  n'6tait  pas  obligatoire. 
Ce  recours  a  toujours  exist  e;  il  pouvait  ne  pas  donner 
une  satisfaction  suffisante  aux  Puissances  interessees, 
parce  qu'elles  pouvaient  estimer  que  le  Tribunal  national 
etait  assez  naturellement  porte  a  considerer  comme 
effectif  le  blocus  declare  tel  par  son  Gouvernement. 
Mais,  quand  la  Convention  sur  la  Cour  Internationale  des 
Prises  entrera  en  vigueur,  il  y  aura  une  juridiction  abso- 
lument  impartiale  a  laquelle  les  neutres  pourront  s'adres- 
ser  et  qui  decidera  si,  dans  tel  cas,  le  blocus  etait  effectif 
ou  non.  La  possibility  de  ce  recours,  outre  qu'elle  per- 
mettra  de  reparer  certaines  injustices,  aura  vraisembla- 
blement  un  effet  preventif,  en  ce  qu'un  Gouvernement 
se  preoccupera  d'etablir  ses  blocus  de  telle  facon  que 
l'effet  ne  puisse  pas  en  6tre  annule  par  des  decisions  que 
lui  causeraient  un  grand  prejudice.  L' article  3  a  done 
toute  sa  portee,  si  on  Fentend  en  ce  sens  que  la  question 
prevue  doit  6tre  tranchee  judiciairement.  C'est  pour 
ecarter  toute  equivoque  que  ^explication  precedente  est 
inseree  dans  le  Rapport  a  la  demande  de  la  Commission. 

Article  4. 

Le  blocus  n 'est  pas  considers  comme  leve  si,  par  suite  du 
mauvais  temps,  les  forces  bloquantes  se  sont  momentane- 
ment  eloignees. 

II  ne  suffit  pas  que  le  blocus  soit  etabli;  il  faut  qu'il 
soit  maintenu.  S'il  vient  a  ^tre  leve,  il  pourra  etre 
repris,  mais  alors  il  exigera  les  m6mes  formalites  que 
s'il  etait  etabli  pour  la  premiere  fois.  Traditionnelle- 
ment,  on  ne  considere  pas  le  blocus  comme  leve,  lorsque 
e'est  par  suite  du  mauvais  temps  que  les  forces  blo- 
quantes se  sont  momentanement  eloignees.  C'est  ce 
que  dit  F article  4.  II  doit  &tre  tenu  pour  limitatif  en  ce 
sens  que  le  mauvais  temps  est  le  seul  cas  de  force  majeure 
qui  puisse  6tre  allegue.  Si  les  forces  bloquantes  s'eloi- 
gnaient  pour  toute  autre  cause,  le  blocus  serait  consid6re 
comme  leve,  et,  au  cas  ou  il  viendrait  a  etre  repris,  les 
articles  12  in  fine,  et  13  seraient  applicables. 
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effective,  was  not  binding.  This  resort  has  always 
existed ;  it  may  not  always  have  given  sufficient  satisfac- 
tion to  the  Powers  concerned,  because  they  may  have 
considered  that  the  national  tribunal  would  be  somewhat 
naturally  led  to  regard  as  effective  the  blockade  declared 
to  be  so  by  its  Government.  But,  when  the  International 
Prize  Court  Convention  comes  into  force,  there  will  be  an 
absolutely  impartial  tribunal,  to  which  neutrals  will  be 
able  to  apply,  and  which  will  decide  whether,  in  such  case, 
the  blockade  was  or  was  not  effective.  The  possibility 
of  this  resort,  besides  furnishing  a  remedy  for  certain 
injustices,  will  probably  have  a  preventive  effect,  in  that 
a  Government  will  take  care  to  establish  its  blockades  in 
such  a  way  that  their  effect  cannot  be  annulled  by  deci- 
sions which  would  produce  a  heavy  loss.  Article  3  has  its 
full  import  then,  if  it  is  understood  in  the  sense  that  the 
question  with  which  it  deals  must  be  settled  judicially. 
The  foregoing  explanation  is  inserted  in  the  Report  at 
the  request  of  the  Committee,  in  order  to  avoid  all  ambi- 
guity. 

Article  4. 

A  blockade  is  not  regarded  as  raised  if  the  blockading 
forces  are  temporarily  driven  off  by  bad  weather . 

It  is  not  sufficient  that  the  blockade  be  established:  it 
is  necessary  that  it  be  maintained.  If  it  is  raised  it  may 
be  re-established,  but  then  it  will  require  the  same  for- 
malities as  though  it  were  established  for  the  first  time. 
By  tradition,  a  blockade  is  not  regarded  as  raised  when 
the  blockading  forces  are  temporarily  driven  off  because 
of  bad  weather.  This  is  what  Article  4  states.  It  must 
be  considered  as  restrictive  in  the  sense  that  bad  weather 
is  the  only  form  of  force  majeure  which  can  be  alleged. 
If  the  blockading  forces  are  withdrawn  for  any  other 
reason,  the  blockade  would  be  regarded  as  raised,  and, 
in  case  it  should  be  re-established,  Articles  12  (last  rule) 
and  13  would  apply. 
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Article  5. 

Le  blocus  doit  etre  impartialement  applique  aux  divers 
pavilions. 

Le  blocus,  operation  de  guerre  legitime,  doit  etre  res- 
pecte  par  les  neutres  en  tant  qu'il  reste  vraiment  une 
operation  de  guerre  ay  ant  pour  but  d'interrompre  toutes 
les  relations  commerciales  du  port  bio  que.  Ce  ne  peut 
&tre  un  moyen  pour  un  belligerant  de  favoriser  certains 
pavilions  en  les  laissant  passer.  C'est  ce  qu'indique 
Particle  5. 

Article  6. 

Le  commandant  de  la  force  bloquante  peut  accorder  a  des 
navires  de  guerre  la  permission  d'entrer  dans  le  port  bloque 
et  d}en  sortir  ulterieurement. 

L' interdiction  qui  s' applique  a  tous  les  navires  de  com- 
merce, s'applique-t-elle  aussi  aux  navires  de  guerre? 
II  n'y  a  pas  de  reponse  absolue  a  faire.  Le  commandant 
des  forces  de  blocus  peut  estimer  qu'il  a  avantage  a  in- 
tercepter  toute  communication  de  la  place  bloquee,  et 
refuser  Faeces  aux  navires  de  guerre  neutres;  rien  ne  lui 
est  impose.  S'il  accorde  F  entree,  c'est  affaire  de  cour- 
toisie.  Si  on  a  consacre  une  regie  pour  dire  simplement 
cela,  c'est  pour  qu'on  ne  puisse  pas  pretendre  que  le 
blocus  a  cesse  d'etre  effectif  par  suite  de  la  permission 
accordee  a  tels  et  tels  navires  de  guerre  neutres. 

Le  commandant  du  blocus  doit  agir  impartialement, 
comme  il  est  dit  dans  F article  5.  Toutefois,  par  cela 
seul  qu'il  a  laisse  entrer  un  navire  de  guerre,  il  ne  peut 
etre  oblige  de  laisser  passer  tous  les  navires  de  guerre 
neutres  qui  se  presenteront.  C'est  une  question  d' appre- 
ciation. La  presence  d'un  navire  de  guerre  neutre  dans 
un  port  bloque  peut  ne  pas  avoir  les  memes  consequences 
a  toutes  les  phases  du  blocus,  et  le  commandant  doit 
etre  laisse  maitre  de  juger  s'il  peut  etre  courtois  sans  rien 
sacriner  de  ses  inter^ts  militaires. 
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Article  5. 

A  blockade  must  be  applied  impartially  to  the  ships  of  all 
nations. 

Blockade,  as  an  operation  of  lawful  warfare,  must  be 
respected  by  neutrals  in  so  far  as  it  really  remains  an  op- 
eration of  war  which  has  for  its  aim  to  interrupt  all  com- 
mercial relations  with  the  blockaded  port.  It  may  not 
be  the  means  for  a  belligerent  to  favour  the  vessels  of 
certain  nations  by  allowing  them  to  pass.  This  is  the 
point  of  Article  5. 

Article  6. 

The  commander  of  a  blockading  force  may  grant  to  a 
warship  permission  to  enter,  and  subsequently  to  leave,  a 
blockaded  port. 

Does  the  prohibition  which  applies  to  all  merchant  ves- 
sels apply  also  to  warships?  It  is  not  possible  to  give 
definite  reply.  The  commander  of  the  blockading  forces 
may  think  it  advantageous  to  cut  off  all  communication 
with  the  blockaded  place,  and  refuse  access  to  neutral 
warships;  nothing  restrains  him.  If  he  permits  entrance, 
it  is  as  a  matter  of  courtesy.  If  a  rule  has  been  estab- 
lished merely  to  state  this,  it  is  in  order  that  it  may  not 
be  put  forward  that  a  blockade  has  ceased  to  be  effective 
on  account  of  leave  granted  to  such  and  such  neutral 
warships. 

The  commander  of  the  blockade  must  act  impartially, 
as  is  stated  in  Article  5.  Although  from  the  mere  fact 
that  he  has  permitted  one  warship  to  enter  he  is  not 
obliged  to  permit  all  neutral  warships  which  may  appear 
to  enter.  It  is  a  question  of  judgment.  The  presence  of 
a  neutral  warship  in  a  blockaded  port  may  not  have  the 
same  consequences  at  all  stages  of  the  blockade,  and  the 
commander  must  be  left  free  to  judge  whether  he  can  be 
courteous  without  sacrificing  any  of  his  military  interests. 
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Article  7. 

Un  navire  neutre,  en  cas  de  detresse  constatee  par  une 
autorite  des  forces  bloquantes,  pent  penetrer  dans  la  localite 
bloquee  et  en  sortir  ulterieurement  a  la  condition  de  n'y  avoir 
laisse  ni  pris  aucun  chargement. 

La  detresse  peut  expliquer  F  entree  (Tun  navire  neutre 
dans  la  localite  bloquee.  C'est,  par  exemple,  un  navire 
qui  manque  de  vivres  ou  d'eau,  qui  a  besoin  d'une  repara- 
tion immediate.  Sa  detresse  une  fois  constatee  par 
une  autorite  de  la  force  bio qu ante,  il  peut  franchir  la 
ligne  de  blocus ;  ce  n'est  pas  une  faveur  qu'il  ait  a  solliciter 
de  rhumanite  ou  de  la  courtoisie  de  F autorite  bio qu ante. 
Celle-ci  peut  contester  Petat  de  detresse,  mais,  l'etat  une 
fois  verifie,  la  consequence  suit  d'elle-meme.  Le  navire 
qui  aura  ainsi  penetre  dans  le  port  bloque  ne  sera  pas 
oblige  d'y  rester  tout  le  temps  que  durera  le  blocus;  il 
pourra  en  sortir  quand  il  sera  en  etat  de  le  faire,  quand  il 
se  sera  procure  les  vivres  ou  Teau  qui  lui  sont  necessaires, 
quand  il  aura  ete  repare.  Mais  la  permission  qui  lui  a 
ete  accord ee  n'a  pu  servir  de  pretexte  a  des  operations 
commerciales ;  c'est  pour  cela  qu'on  exige  qu'il  n;ait 
laisse  ou  pris  aucun  chargement. 

II  va  sans  dire  que  Tescadre  de  blocus,  qui  voudrait 
absolument  empecher  de  passer,  pourrait  le  faire,  si  elle 
mettait  a  la  disposition  du  navire  en  detresse  les  secours 
dont  il  a  besoin. 

Article  8. 

Le  blocus,  pour  etre  obligatoire,  doit  etre  declare  con- 
formement  a  V article  9  et  notifie  conformement  aux  articles 
11  et  16. 

Independamment  de  la  condition  d'efFectivite  formulee 
par  la  Declaration  de  Paris,  un  blocus,  pour  §tre  obliga- 
toire, doit  etre  declare  et  notifie.  U article  8  se  borne  a 
poser  le  principe  qui  est  applique  par  les  articles  suivants. 

II  suffit,  pour  eviter  toute  Equivoque,  d'indiquer  nette- 
ment  le  sens  des  deux  expressions  qui  vont  6tre  frequem- 
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Article  7. 

In  circumstances  of  distress,  acknowledged  by  an  authority 
of  the  blockading  forces,  a  neutral  vessel  may  enter  a  place 
under  blockade  and  subsequently  leave  it,  provided  that  she 
has  neither  discharged  nor  shipped  any  cargo  there. 

Distress  can  explain  the  entrance  of  a  neutral  vessel 
into  a  blockaded  place.  It  may  be,  for  example,  a  vessel 
which  is  in  want  of  food  or  water,  or  which  needs  imme- 
diate repairs.  When  her  distress  is  once  acknowledged 
by  an  authority  of  the  blockading  force,  she  may  pass 
the  line  of  blockade;  it  is  not  a  favour  which  she  has  to 
'  ask  of  the  humanity  or  courtesy  of  the  blockading  author- 
ity. He  may  deny  the  state  of  distress,  but  when  once 
the  state  is  proved,  the  consequence  follows  of  itself. 
The  vessel  which  has  thus  entered  the  blockaded  port 
will  not  be  obliged  to  remain  there  for  the  whole  time  the 
blockade  continues;  she  may  leave  there  when  she  is  fit 
to  do  so,  when  she  has  obtained  the  food  or  water  which 
are  necessary,  or  when  she  has  been  repaired.  But  the 
.permission  which  has  been  granted  to  her  may  not  serve 
as  an  excuse  for  commercial  transactions;  it  is  for  that 
reason  that  it  is  required  that  she  neither  discharge  nor 
take  any  cargo. 

It  goes  without  saying  that   a  blockading  squadron 

which  would  absolutely  prohibit  passing,  might  do  so,  if 

she  afforded  the  vessel  in  distress  the   help   which  she 

needed. 

Article  8. 

A  blockade,  in  order  to  be  binding,  must  be  declared  in 
accordance  with  Article  9,  and  notified  in  accordance  with 
Articles  11  and  16. 

Independently  of  the  condition  in  regard  to  effective- 
ness prescribed  by  the  Declaration  of  Paris,  a  blockade, 
to  be  binding,  must  be  declared  and  notified.  Article  8 
confines  itself  to  laying  down  the  principle  which  is  ap- 
plied by  the  following  Articles. 

It  suffices  to  avoid  all  uncertainty  to  define  clearly  the 
meaning  of  the  two  expressions  which  will  frequently  be 
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ment  employees.  La  declaration  de  blocus  est  Facte  de 
Fautorite  competente  (Gouvernement  ou  chef  d'escadre), 
constatant  qu'un  blocus  est  etabli  ou  va  Fetre  dans  des 
conditions  qui  doivent  etre  precisees  (article  9).  La 
notification  est  le  fait  de  porter  a  la  connaissance  des 
Puissances  neutres  ou  de  certaines  autorites  la  declara- 
tion de  blocus  (article  11). 

Le  plus  souvent,  ces  deux  clioses — la  declaration  et  la 
notification — auront  lieu  prealablement  a  F  application 
des  regies  du  blocus,  c'est-a-dire,  a  Finterdiction  reelle 
du  passage.  Toutefois,  comme  on  le  verra  plus  loin,  il 
est  parfois  possible  que  le  passage  soit  interdit  a  raison 
du  fait  meme  du  blocus  qui  est  porte  a  la  connaissance 
d'un  navire  approchant  d'un  port  bloque,  au  moyen  d'une 
notification  qui  est  speciale,  tandis  que  la  notification  qui 
vient  d'etre  definie,  et  dont  il  est  parle  a  F article  11,  a  un 
caractere  general. 

Article  9. 

La  declaration  de  blocus  estfaite,  soit  par  la  Puissance 
bloquante,  soit  par  les  autorites  navales  agissant  en  son  nom. 
Elle  precise: 

1°  La  date  du  commencement  du  blocus; 
2°  Les  limites  geographiques  du  littoral  bloque; 
3°  Le  delai  de  sortie  a  accorder  aux  navires  neutres. 


La  declaration  de  blocus  emane  le  plus  souvent  du 
Gouvernement  belligerant  lui-meme.  Le  Gouvernement 
peut  avoir  laisse  au  commandant  de  ses  forces  navales  la 
faculte  de  declarer  lui-meme  un  blocus  selon  les  circon- 
stances.  Cette  latitude  aura  peut-etre  lieu  de  s'appliquer 
moins  souvent  qu' autrefois  a  raison  de  la  facilite  et  de 
la  rapidite  des  communications.  Cela  importe  peu:  il 
y  a  la  une  question  d'ordre  interieur. 

La  declaration  de  blocus  doit  preciser  certains  points 
que  les  neutres  ont  interet  a  connaitre  pour  se  rendre 
compte  de  Fetendue  de  leurs  obligations.  II  faut  que 
Fon  sache  exactement  quand  commence  Finterdiction  de 
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used.  The  declaration  of  blockade  is  the  act  of  the  com- 
petent authority  (a  Government  or  commander  of  a 
squadron)  stating  that  a  blockade  is,  or  is  about  to  be, 
established  under  conditions  to  be  specified  (Article  9). 
The  notification  is  the  fact  of  bringing  to  the  knowledge 
of  the  neutral  Powers  or  of  certain  authorities  the  decla- 
ration of  blockade  (Article  11). 

Most  frequently  these  two  things — the  declaration  and 
the  notification — will  take  place  previously  to  the  enforce- 
ment of  the  rules  of  blockade,  that  is  to  say,  to  the  real 
prohibition  of  passage.  Yet,  as  will  be  evident  later,  it  is 
'  sometimes  possible  that  passage  may  be  forbidden  by 
the  very  fact  of  the  blockade  which,  by  means  of  a 
notification  which  is  special,  is  brought  to  the  knowledge 
of  a  vessel  approaching  a  blockaded  port  whereas  the 
notification  which  has  just  been  defined,  and  which  is 
spoken  of  in  Article  11,  has  a  general  character. 

Article  9. 

A  declaration  of  blockade  is  made  either  by  the  blockading 
Power  or  by  the  naval  authorities  acting  in  its  name. 

It  specifies — 

(1.)    The  date  when  the  blockade  begins; 

(2.)    The  geographical  limits  of  the  coast  blockaded; 

(3.)  The  delay  to  be  allowed  to  neutral  vessels  for  depar- 
ture. 

The  declaration  of  blockade  in  most  cases  emanates 
from  the  belligerent  Government  itself.  That  Govern- 
ment may  have  left  to  the  commander  of  its  naval  forces 
the  power  to  himself  declare  a  blockade  according  to 
the  circumstances.  There  will,  perhaps,  be  reason  to 
exercise  this  discretion  less  often  than  formerly,  because 
of  the  ease  and  rapidity  of  communication.  This  makes 
little  difference :  it  is  a  matter  of  internal  administration. 

The  declaration  of  blockade  must  specify  certain  points 
which  it  is  in  the  interest  of  the  neutrals  to  know,  in  order 
to  be  aware  of  the  extent  of  their  obligations.  It  is  nec- 
essary that  it  be  known  exactly  when  the  prohibition  to 
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communiquer  avec  la  localite  bloquee.  II  importe,  pour 
Fobligation  du  bloquant  comme  pour  Pobligation  des 
neutres,  qu'il  n;y  ait  pas  d'incertitude  sur  les  points 
reellement  bloques.  Enfin,  depuis  longtemps,  s'est 
6tabli  T usage  de  laisser  sortir  les  navires  neutres  qui 
sont  dans  le  port  bloque.  On  connrme  ici  cet  usage  en 
ce  sens  que  le  bloquant  doit  accorder  un  delai  de  sortie; 
on  ne  fixe  pas  la  duree  de  ce  delai,  parce  que  cette  duree 
est  evidemment  subordonnee  aux  circonstances  tres 
variables.  II  a  ete  seulement  entendu  qu'il  y  aurait  un 
delai  raisonnable. 

Article  10. 

Si  la  Puissance  oloquante  ou  les  autorites  navales  agissant 
en  son  nom  ne  se  conforment  pas  aux  mentions  que1  en  execu- 
tion de  V  article  9 — 1°  et  2°,  elles  ont  du  inscrire  dans  la 
declaration  de  olocus,  cette  declaration  est  nulle,  et  une  nou- 
velle  declaration  est  necessaire  pour  que  le  olocus  produise  ses 
effets. 

Cet  article  a  pour  but  d' assurer  T observation  de  V article 
9.  La  declaration  de  blocus  contient  des  mentions  qui 
ne  correspondent  pas  a  la  realite  des  faits;  elle  indique 
que  le  blocus  a  commence  ou  commencera  tel  jour,  et, 
en  fait,  il  n'a  commence  que  plusieurs  jours  apres.  Les 
limites  geographiques  sont  inexactement  tracees;  elles 
sont  plus  etendues  que  celles  dans  lesqu elles  operent 
les  forces  de  blocus.  Quelle  sera  la  sanction?  La  nullite 
de  la  declaration  de  blocus,  ce  qui  fait  que  cette  declara- 
tion ne  produira  aucun  effet.  Si,  done,  en  pareil  cas, 
un  navire  neutre  est  saisi  pour  violation  de  blocus,  il 
pourra  opposer  la  nullite  de  la  saisie  en  se  fondant  sur 
la  nullite  de  la  declaration  de  blocus;  si  son  moyen  est 
repousse  par  le  Tribunal  national,  il  pourra  se  pourvoir 
devant  la  Cour  Internationale. 

II  faut  remarquer  la  portee  de  la  disposition  pour  qu'il 
n'y  ait  pas  de  surprise.  La  declaration  porte  que  le 
blocus  commence  le  ler  fevrier;  en  fait,  il  n'a  commence 
que  le  8.  II  va  sans  dire  que  la  declaration  n'a  produit 
aucun  effet  du  ler  au  8,  puisqu'a  ce  moment-la,  il  n'y 
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communicate  with  the  blockaded  place  begins.  It  is  im- 
portant, on  account  of  the  obligations  of  the  blockader 
and  on  account  of  the  obligations  of  neutrals,  that  there 
should  be  no  uncertainty  as  to  the  places  really  blockaded. 
Finally,  for  a  long  time  it  has  been  established  usage  to 
allow  neutral  vessels  which  are  in  the  blockaded  port  to 
depart.  This  custom  is  here  confirmed,  in  the  sense  that 
the  blockader  must  allow  a  period  for  departure ;  the  length 
of  this  period  is  not  fixed,  because  its  duration  clearly 
depends  on  circumstances  varying  greatly.  It  is  simply 
understood  that  the  period  should  be  reasonable. 

Article  10. 

If  the  blockading  Power,  or  the  naval  authorities  acting 
in  its  name,  do  not  establish  the  blockade  in  conformity  with 
the  provisions,  which,  in  accordance  with  Article  9  (1)  and 
(2),  must  be  inserted  in  the  declaration  of  blockade,  the 
declaration  is  void,  and  a  new  declaration  is  necessary  in 
order  to  make  the  blockade  operative. 

The  aim  of  this  article  is  to  insure  the  observance  of 
Article  9.  If  the  declaration  of  blockade  contains  state- 
ments which  do  not  correspond  with  the  actual  facts;  if  it 
states  that  the  blockade  began,  or  will  begin,  on  such  a 
day,  and,  in  fact,  it  only  began  several  days  later.  If  the 
geographical  limits  are  inaccurately  laid  down;  if  they 
are  more  extended  than  those  within  which  the  blockading 
forces  are  operating.  What  shall  be  the  sanction?  The 
nullity  of  the  declaration  of  blockade,  which  means  that 
the  blockade  would  have  no  effect.  If  then,  in  such  a 
case,  a  neutral  vessel  is  captured  for  violation  of  block- 
ade, she  can  plead  the  nullity  of  the  capture,  basing  the 
plea  on  the  nullity  of  the  declaration  of  blockade;  if  her 
plea  is  rejected  by  the  national  tribunal,  she  can  appeal 
to  the  International  Court, 

It  is  necessary  to  notice  the  significance  of  this  provi- 
sion that  there  may  be  no  mistake.  The  declaration 
states  that  the  blockade  begins  the  1st  of  February;  in 
fact  it  does  not  begin  until  the  8th.  It  goes  without  say- 
ing that  the  declaration  had  no  effect  from  the  1st  to  the 
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avait  pas  de  blocus  du  tout;  la  declaration  constate  un 
fait,  mais  n'en  tient  pas  lieu.  La  regie  va  plus  loin:  la 
declaration  ne  produira  pas  meme  effet  a  partir  du  8; 
elle  est  nulle  definitivement,  et  il  faut  en  faire  une  autre. 

II  n'est  pas  parle  ici  du  cas  ou  Y article  9  aurait  ete 
meconnu,  en  ce  qu'aucun  delai  de  sortie  n' aurait  ete 
accord e  aux  navires  neutres  se  trouvant  dans  le  port 
bloque.  La  sanction  ne  saurait  etre  la  meme.  II  n'y 
a  pas  de  raison  d'annuler  la  declaration  en  ce  qui  touche 
les  batiments  neutres  voulant  penetrer  dans  le  port 
bloque.  II  faut  une  sanction  speciale,  qui  est  indiquee 
dans  F article  16,  alinea  2. 

Article  11. 

La  declaration  de  blocus  est  notifiee: 

1°  Aux  Puissances  neutres,  par  la  Puissance  bloquante, 
au  moyen  d'une  communication  adressee  aux  Gouverne- 
ments  eux-memes  ou  a  leurs  representants  accredites  aupres 
a"  elle; 

2°  Aux  autorites  locales,  par  le  commandant  de  la  force 
bloquante.  Ces  autorites,  de  leur  cote,  en  informeront,  aus- 
sitot  que  possible,  les  consuls  Strangers  qui  exercent  leurs 
fonctions  dans  le  port  ou  sur  le  littoral  bloques. 

La  declaration  de  blocus  ne  vaut  que  si  elle  est  notifiee. 
On  ne  peut  exiger  Y observation  d'une  regie  que  de  ceux 
qui  ont  ete  en  mesure  de  la  connattre. 

II  y  a  deux  notifications  a  faire : 

1.  La  premiere  est  adressee  aux  Puissances  neutres 
par  la  Puissance  belligerante,  qui  la  communique 
aux  Gouvernements  eux-m&mes  ou  a  leurs  repre- 
sentants  accredites  aupres  d'elle.  La  communica- 
tion aux  Gouvernements  se  fera  le  plus  souvent  au 
moyen  des  agents  diplomatiques :  il  pourrait  arriver 
qu'un  belligerant  ne  fut  pas  en  rapports  diplo- 
matiques avec  un  pays  neutre;  il  s'adressera  directe- 
ment  au  Gouvernement  de  ce  pays,  ordinairement 
par  la  voie  telegraphique.     C'est  aux  Gouvernements 
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8  th,  because  at  that  time  there  was  no  blockade  at  all; 
the  declaration  states  a  fact,  but  does  not  take  the  place 
of  one.  The  rule  goes  further:  the  declaration  shall  not 
even  have  effect  from  the  8th  onward;  it  is  absolutely 
void,  and  another  must  be  made. 

No  mention  is  here  made  of  the  case  where  Article  9  has 
been  disregarded  in  that  no  period  for  departure  has  been 
accorded  to  neutral  vessels  which  are  in  the  blockaded 
port.  The  sanction  would  not  be  the  same.  There  is  no 
reason  to  annul  the  declaration  in  that  which  relates  to 
neutral  vessels  wishing  to  enter  the  blockaded  port. 
That  requires  a  special  sanction  which  is  pointed  out  in 
Article  16,  paragraph  2. 

Article  11. 

A  declaration  of  blockade  is  notified — 

(1)  To  the  neutral  Powers,  by  the  blockading  Power  by 
means  of  a  communication  addressed  to  the  Governments 
themselves,  or  to  their  representatives  accredited  to  it; 

(2)  To  the  local  authorities,  by  the  officer  commanding 
the  blockading  force.  These  authorities  will,  on  their  part, 
inform,  as  soon  as  possible,  the  foreign  consuls  who  exercise 
their  functions  in  the  port  or  on  the  coast  blockaded. 

A  declaration  of  blockade  is  not  valid  unless  notified. 
The  observance  of  a  rule  can  be  required  only  of  those  who 
have  been  in  position  to  know  of  it. 

Two  notifications  are  to  be  made: 

1 .  The  first  is  addressed  to  neutral  Powers  by  the 
belligerent  Power,  which  communicates  it  to  the 
Governments  themselves  or  to  their  representatives 
accredited  to  it.  The  communication  to  the  Govern- 
ments will  in  most  cases  be  made  through  the  diplo- 
matic agents;  it  might  happen  that  a  belligerent  has 
no  diplomatic  relations  with  a  neutral  country;  he 
will  address  himself,  ordinarily  by  telegraph,  directly 
to  the  Government  of  that  country.  It  is  for  the 
neutral  Governments  advised  of  the  declaration  of 
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neutres  avises  de  la  declaration  de  blocus  a  prendre 
les  mesures  necessaires  pour  en  faire  parvenir  la 
nouvelle  sur  les  divers  points  de  leur  territoire, 
specialement  dans  leurs  ports. 

2.  La  seconde  notification  est  faite  par  le  com- 
mandant de  la  force  bloquante  aux  autorites  locales. 
Celles-ci  doivent  informer,  aussitot  que  possible,  les 
Consuls  etrangers  qui  resident  dans  la  place  ou  sur 
le  littoral  bloques.  Ces  autorites  engageraient  leur 
responsabilite  en  ne  s'acquittant  pas  de  cette  obliga- 
tion. Les  neutres  pourraient  eprouver  un  prejudice 
du  fait  de  n' avoir  pas  ete  prevenus  du  blocus  en 

temps  utile. 

Article  12. 

Les  regies  relatives  a  la  declaration  et  a  la  notification  de 
Hocus  sont  applicables  dans  le  cas  oil  le  blocus  serait  etendu 
ou  viendrait  a  etre  repris  apres  avoir  ete  leve. 

Un  blocus  est  etendu  au-dela  de  ses  limites  primitives; 
c'est,  pour  la  partie  nouvelle,  un  blocus  nouveau  et,  par 
suite,  les  regies  de  la  declaration  et  de  la  notification 
doivent  s'y  appliquer.  II  en  est  de  m§me  dans  le  cas  ou, 
apres  avoir  ete  leve,  un  blocus  est  repris;  il  n'y  a  pas  a 
tenir  compte  du  fait  qu'un  blocus  a  deja  existe  pour  la 
m&me  localite. 

Article  13. 

La  levee  volontaire  du  blocus,  ainsi  que  toute  restriction 
qui  y  serait  apportee,  doit  etre  notifiee  dans  la  forme  pre- 
scrite  par  V  article  11. 

S'il  est  indispensable  de  connattre  Fetablissement  d'un 
blocus,  il  serait  utile  que  le  public  fut  renseigne  sur  la 
levee  du  blocus,  puisqu'elle  fait  cesser  Fentrave  apportee 
aux  relations  des  neutres  avec  le  port  bloque.  Aussi 
a-t-on  juge  a  propos  de  demander  a  la  Puissance-  qui 
leve  un  blocus  de  le  faire  savoir  dans  la  forme  ou  elle  a 
notifie  Fetablissement  du  blocus  (article  11).     Seulement, 
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blockade  to  take  the  necessary  measures  to  send  the 
news  to  the  different  parts  of  their  territory,  espe- 
cially to  their  ports. 

2.  The  second  notification  is  made  by  the  com- 
mander of  the  blockading  force  to  the  local  authori- 
ties. These  must  inform,  as  soon  as  possible,  the 
foreign  Consuls  residing  at  the  place  or  on  the  coast 
blockaded.  These  authorities  assume  the  liability  if 
they  do  not  discharge  this  obligation.  Neutrals 
might  suffer  loss  from  the  fact  of  not  having  been 
informed  of  the  blockade  in  sufficient  time. 

Article  12. 

The  rules  relative  to  the  declaration  and  to  the  notification 
of  blockade  are  applicable  in  the  case  in  which  the  blockade 
may  have  been  extended,  or  may  have  been  re-established  after 
having  been  raised. 

If  a  blockade  is  extended  beyond  its  original  limits :  as 
regards  the  new  part,  it  is  a  new  blockade  and,  in  con- 
sequence, the  rules  as  to  the  declaration  and  as  to  the 
notification  must  be  applied  to  it.  It  is  the  same  in  the 
case  where  a  blockade  is  re-established  after  having  been 
raised ;  no  account  is  taken  of  the  fact  that  a  blockade  has 
already  existed  in  the  same  locality. 

Article  13. 

The  voluntary  raising  of  a  blockade,  as  also  any  limitation 
which  may  be  introduced,  must  be  notified  in  the  manner 
prescribed  by  Article  1 1 . 

If  it  is  indispensable  to  know  of  the  establishment  of  a 
blockade,  it  would  be  useful  that  the  public  should  be 
informed  of  the  raising  of  a  blockade,  since  it  puts  an  end 
to  the  restraint  imposed  on  the  relations  of  neutrals  with 
the  blockaded  port.  It  has  therefore  been  judged  proper 
to  ask  the  Power  which  raises  a  blockade  to  make  known 
the  fact  in  the  form  in  which  it  has  notified  the  establish- 
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il  y  a  lieu  de  remarquer  que  la  sanction  ne  saurait  6tre 
la  m6me  dans  les  deux  cas.  Pour  la  notification  de  la 
declaration  de  blocus,  il  y  a  une  sanction  directe,  ade- 
quate: le  blocus  non  notifie  n'est  pas  obligatoire.  Pour 
la  levee,  il  ne  saurait  y  avoir  rien  d' analogue.  Le  public 
profitera,  en  fait,  de  cette  levee,  quand  meme  on  ne  la 
lui  aurait  pas  fait  connattre  omciellement.  La  Puissance 
bloquante  qui  n' aurait  pas  notifie  la  levee  s'exposerait 
a  des  reclamations  diplomatiques  motivees  par  Finaccom- 
plissement  d'un  devoir  international.  Cet  inaccomplisse- 
ment  aura  des  consequences  plus  ou  moins  graves  suivant 
les  circonstances.  Parfois,  la  levee  du  blocus  aura  ete, 
en  fait,  immediatement  connue,  et  la  notification  officielle 
n'ajouterait  rien  a  cette  publicite  effective. 

II  va  sans  dire  qu'il  ne  s'agit  que  de  la  levee  volontaire 
du  blocus;  si  le  bloquant  a  ete  chasse  par  Farrivee  de 
forces  ennemies,  il  ne  peut  6tre  tenu  de  faire  connaitre 
sa  defaite,  que  son  adversaire  se  chargera  d'annoncer  sans 
retard.  Au  lieu  de  lever  un  blocus,  un  belligerant  peut 
se  contenter  de  le  restreindre;  il  ne  bloque  plus  qu'un 
port  au  lieu  de  deux.  Pour  le  port  qui  cesse  d'etre  com- 
pris  dans  le  blocus,  c'est  comme  s'il  y  avait  levee 
volontaire;  en  consequence,  la  meme  regie  s'applique. 

Article  14. 

La  saisissabilite  d'un  navire  neutre  your  violation  de 
blocus  est  subordonnee  a  la  connaissance  reelle  ou  presumee 
du  blocus. 

Pour  qu'un  navire  soit  saisissable  pour  violation  de 
blocus,  la  premiere  condition  est  qu'il  ait  eu  connaissance 
du  blocus,  parce  qu'il  n'est  pas  juste  de  punir  quelqu'un 
pour  inobservation  d'une  regie  qu'il  aurait  ignoree. 
Toutefois,  il  est  des  circonstances  ou,  meme  en  F absence 
d'une  connaissance  reelle  prouvee,  on  peut  presumer 
cette  connaissance,  sauf  a  reserver  a  Finteresse  la  faculte 
de  dementir  la  presomption  (article  15). 
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ment  of  the  blockade  (Article  11).  Only  it  must  be 
observed  that  the  sanction  would  not  be  the  same  in  the 
two  cases.  For  the  notification  of  the  declaration  of 
blockade  there  is  a  direct  and  adequate  sanction :  an  un- 
notified blockade  is  not  binding.  For  the  raising  there 
would  not  be  anything  analogous.  The  public  will,  in  fact, 
gain  by  the  raising,  even  when  it  has  not  been  made  known 
officially.  The  bloqkading  Power  which  has  not  notified 
the  raising  would  expose  itself  to  diplomatic  remons- 
trances actuated  by  the  nonfulfilment  of  an  international 
duty.  This  nonfulfilment  will  have  more  or  less  serious 
consequences,  according  to  circumstances.  Sometimes 
the  raising  of  the  blockade  will,  in  fact,  have  become 
known  immediately,  and  the  official  notification  would 
add  nothing  to  this  real  publicity. 

It  goes  without  saying  that  this  relates  only  to  the 
voluntary  raising  of  a  blockade;  if  the  blockading  force 
has  been  driven  off  by  the  arrival  of  enemy  forces,  it  can- 
not be  held  bound  to  make  known  its  defeat,  which  its 
adversary  will  undertake  to  announce  without  delay. 
Instead  of  raising  a  blockade,  a  belligerent  may  confine 
himself  to  restricting  it;  he  blockades  one  port  only  in- 
stead of  two.  For  the  port  which  ceases  to  be  included 
in  the  blockade,  it  is  as  if  there  had  been  a  voluntary 
raising;  consequently  the  same  rule  applies. 

Article  14. 

The  liability  of  a  neutral  vessel  to  capture  for  breach  of 
blockade  is  contingent  on  her  knowledge,  actual  or  pre- 
sumptive, of  the  blockade. 

In  order  that  a  vessel  may  be  liable  to  capture  for  viola- 
tion of  blockade,  the  first  condition  is  that  she  Has  had 
knowledge  of  the  blockade,  because  it  is  not  just  to  punish 
anyone  for  not  observing  a  rule  of  which  he  was  ignorant. 
Yet,  there  are  circumstances  in  which,  even  in  the  absence 
of  knowledge  actually  proved,  knowledge  may  be  pre- 
sumed, subject  to  the  reserve  to  the  one  interested  of  the 
right  to  rebutt  the  presumption.     (Article  15.) 
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Article  15. 

La  connaissance  du  blocus  est,  sauf  preuve  contraire,  pre- 
sumee,  lorsque  le  navire  a  quitte  un  port  neutre  posterieure- 
ment  a  la  notification,  en  temps  utile,  du  hlocus  a  la  Puis- 
sance dont  releve  ce  port. 

Un  navire  a  quitte  un  port  neutre  posterieurement  a  la 
notification  du  blocus  faite  a  la  Puissance  dont  releve  le 
port.  Cette  notification  avait-elle  ete  faite  en  temps 
utile,  c'est-a-dire  de  maniere  a  parvenir  dans  le  port 
meme  ou  elle  a  du  etre  divulguee  par  les  autorites  du 
port?  C'est  une  question  de  fait  a  examiner.  Si  elle 
est  resolue  affirmativement,  il  est  naturel  de  supposer 
que  le  navire  avait  eu,  lors  de  son  depart,  connaissance 
du  blocus.  Cette  presomption  n'est  pourtant  pas  absolue 
et  la  preuve  contraire  est  reservee.  Ce  sera  au  navire 
inculpe  a  la  fournir,  en  justifiant  de  Y  existence  de  circon- 
stances  qui  expliquent  son  ignorance. 

Article  16. 

Si  le  navire  qui  approche  du  port  bloque  n'a  pas  connu 
ou  ne  peut  etre  presume  avoir  connu  V existence  du  blocus,  la 
notification  doit  etre  faite  au  navire  meme  par  un  officier 
de  Vun  des  bdtiments  de  la  force  bloquante.  Cette  notifica- 
tion doit  etre  portee  sur  le  livre  de  bord  avec  indication  de  la 
date  et  de  Vheure,  ainsi  que  de  la  position  geographique  du 
navire  a  ce  moment. 

Le  navire  neutre  qui  sort  du  port  bloque,  alors  que,  par 
la  negligence  du  commandant  de  la  force  bloquante,  aucune 
declaration  de  blocus  n'a  ete  notifiee  aux  autorites  locales 
ou  qybun  delai  n'a  pas  ete  indique  dans  la  declaration 
notifiee,  doit  etre  laisse  libre  de  passer. 

On  suppose  un  navire  approchant  du  port  bloque  sans 
qu'on  puisse  dire  qu'il  connait  ou  qu'il  est  presume  con- 
naitre  ^existence  du  blocus;  il  n'a  ete  touclie  par  aucune 
notification  dans  le  sens  de  Particle  11.  Dans  ce  cas,  une 
notification  speciale  est  necessaire  pour  faire  connaitre 
regulierement  le  fait  du  blocus  au  navire.  Cette  notifi- 
cation est  faite  au  navire  meme  par  un  officier  de  Tun 
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Article  15. 

Failing  proof  to  the  contrary,  knowledge  of  the  blockade  is 
presumed  if  the  vessel  left  a  neutral  port  subsequently  to  the 
notification  of  the  blockade  made  in  sufficient  time  to  the 

Power  to  which  such  fort  belongs. 

« 

A  vessel  has  left  a  neutral  port  subsequently  to  the 
notification  of  the  blockade  made  to  the  Powers  to  which 
the  port  belongs.  Was  this  notification  made  in  sufficient 
Jime,  that  is  to  say,  in  a  manner  to  reach  the  port  in 
question,  where  it  had  to  be  published  by  the  port 
authorities?  That  is  a  question  of  fact  to  be  examined. 
If  it  is  settled  affirmatively,  it  is  natural  to  suppose  that 
the  vessel  had  knowledge  of  the  blockade  at  the  time  of 
her  departure.  This  presumption  is  not,  however, 
absolute,  and  the  right  of  proof  to  the  contrary  is  reserved. 
It  is  for  the  accused  vessel  to  furnish  it,  proving  it  by  the 
existence  of  circumstances  which  explain  her  ignorance. 

Article  16. 

If  a  vessel  which  approaches  a  blockaded  port  does  not 
know  or  cannot  be  presumed  to  know  of  the  blockade,  the 
notification  must  be  made  to  the  vessel  itself  by  an  officer  of 
one  of  the  ships  of  the  blockading  force.  This  notification 
must  be  entered  in  the  vessel's  logbook,  with  entry  of  the  day 
and  hour,  as  also  of  the  geographical  position  of  the  vessel  at 
the  time. 

A  neutral  vessel  which  leaves  a  blockaded  port  must  be 
allowed  to  pass  free  if,  through  the  negligence  of  the  officer 
commanding  the  blockading  force,  no  declaration  of  blockade 
has  been  notified  to  the  local  authorities,  or,  if,  in  the  declara- 
tion, as  notified,  no  delay  has  been  indicated. 

A  vessel  is  supposed  to  be  approaching  a  blockaded  port 
without  its  being  possible  to  say  whether  she  knows  or  is 
presumed  to  know  of  the  existence  of  the  blockade;  she 
has  received  no  notification  in  the  sense  of  Article  11.  In 
that  case,  a  special  notification  is  necessary  in  order  to 
duly  make  known  to  the  vessel  the  fact  of  the  blockade. 
This  notification  is  made  to  the  vessel  herself  bv  an  officer 
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des  batiments  de  la  force  bloquante  et  portee  sur  le  livre 
de  bord;  elle  peut  etre  faite  aux  navires  d'une  flotte 
convoyee  par  un  vaisseau  de  guerre  neutre,  grace  a 
l'intermediaire  du  commandant  du  convoi  qui  en  donne 
recu  et  qui  prend  les  mesures  necessaires  pour  1'inscription 
de  la  notification  sur  le  livre  de  bord  de  chaque  navire. 
Elle  mentionne  les  circonstances  de  temps  et  de  lieu 
dans  lesquelles  elle  est  faite,  ainsi  que  les  lieux  bloques. 
Le  navire  est  empeche  de  passer,  ce  qui  fait  que  le 
blocus  est  obligatoire  pour  lui,  bien  que  n' ay  ant  pas  ete 
prealablement  notifie;  c'est  pour  cela  que  cet  adverbe 
a  ete  omis  dans  Particle  8.  II  n'est  pas  admissible  qu'un 
navire  de  commerce  ait  la  pretention  de  ne  pas  tenir 
compte  d'un  blocus  reel  et  de  forcer  le  blocus,  par  cette 
seule  raison  qu'il  n'en  avait  pas  personellement  connais- 
sance.  Seulement,  s'il  peut  etre  empeche  de  passer,  il 
ne  peut  etre  saisi  que  lorsqu'il  essaie  de  forcer  le  blocus 
apres  avoir  recu  la  notification.  Comme  on  le  voit,  cette 
notification  speciale  joue  un  role  tres  restreint  et  ne  doit 
pas  6tre  confondue  avec  la  notification  speciale  exigee 
d'une  maniere  absolue  dans  la  pratique  de  certaines 
marines. 

Ce  qui  vient  d'etre  dit  se  refere  au  navire  venant  du 
large.  II  faut  aussi  s'occuper  du  navire  sortant  du  port 
bloque.  Si  une  notification  reguliere  du  blocus  a  ete 
faite  aux  autorites  locales  (article  11 — 2°),  la  situation 
est  simple:  le  navire  connait,  ou  est  presume  connaitre, 
le  blocus,  et  s'expose  done  a  la  saisie  dans  le  cas  ou  il  n'a 
pas  observe  le  delai  donne  par  le  bloquant.  Mais  il  peut 
arriver  qu'aucune  declaration  de  blocus  n'ait  ete  notifiee 
aux  autorites  locales  ou  que  cette  declaration  ait  ete 
muette  au  sujet  du  delai  de  sortie,  malgre  la  prescription 
de  T article  9 — 3°.  La  sanction  de  la  faute  du  bloquant 
est  que  le  navire  doit  &tre  laisse  libre  de  passer.  C'est 
une  sanction  energique  qui  correspond  exactement  a 
la  nature  de  la  faute  commise,  et  sera  le  meilleur  moyen 
d'empecher  de  la  commettre. 
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of  one  of  the  ships  of  the  blockading  force,  and  is  entered 
on  the  vessel's  logbook ;  it  may  be  made  to  the  vessels  of  a 
fleet  convoyed  by  a  neutral  ship  of  war  through  the 
medium  of  the  commander  of  the  convoy,  who  gives 
acknowledgment  of  it  and  takes  the  measures  necessary 
for  the  entry  of  the  notification  on  the  logbook  of  each 
vessel.  It  mentions  the  time  and  place  where  it  is 
made,  as  also  the  places  blockaded.  The  vessel  is  pro- 
hibited from  passing,  the  blockade  is  thus  made  binding 
for  her,  though  not  previously  notified ;  it  is  for  this  reason 
that  this  adverb  has  been  omitted  in  Article  8.  It  is  not 
admissible  that  a  merchant  vessel  should  claim  to  dis- 
regard a  real  blockade,  and  to  break  the  blockade  for  the 
sole  reason  that  she  was  not  personally  aware  of  it.  Even 
though  she  may  be  prevented  from  passing,  she  may  only 
be  captured  when  she  tries  to  break  blockade  after  re- 
ceiving the  notification.  As  is  evident  this  special  notifi- 
cation plays  a  very  small  part,  and  should  not  be  confused 
with  the  special  notification  absolutely  required  by  the 
practice  of  certain  navies. 


What  has  just  been  said  refers  to  the  vessel  coming  in 
from  sea.  The  vessel  leaving  the  blockaded  port  must 
also  be  considered.  If  a  regular  notification  of  the 
blockade  has  been  made  to  the  local  authorities  (Article 
11  (2)),  the  position  is  simple:  the  vessel  knows,  or  is 
presumed  to  know  of  the  blockade,  and  is  therefore  liable 
to  capture  in  case  she  has  not  observed  the  period  for 
departure  allowed  by  the  blockading  Power.  But  it  may 
happen  that  no  declaration  of  blockade  has  been  notified 
to  the  local  authorities,  or  that  that  declaration  has  not 
mentioned  the  period  allowed  for  departure,  in  spite  of 
the  provision  of  Article  9  (3).  The  sanction  of  the 
blockading  Power's  fault  is  that  the  vessel  must  be 
allowed  to  pass  free.  It  is  a  strong  sanction,  which  cor- 
responds exactly  with  the  nature  of  the  offence  com- 
mitted, and  will  be  the  best  means  of  preventing  its 
commission. 
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II  va  sans  dire  que  cette  disposition  ne  concerne  que 
les  navires  auxquels  le  delai  de  sortie  avait  du.  profiter — 
c'est-a-dire,  les  navires  neutres  qui  etaient  dans  le  port 
au  moment  de  Tetablissement  du  blocus;  elle  est  absolu- 
ment  etrangere  aux  navires  qui  seraient  dans  le  port 
apres  avoir  force  le  blocus. 

Le  commandant  de  l'escadre  de  blocus  est  toujours  a 
merne  de  reparer  son  omission  ou  son  erreur,  de  faire 
une  notification  du  blocus  aux  autorites  locales  ou  de 
completer  celle  qu'il  aurait  deja  faite. 

Comme  on  le  voit  par  ces  explications,  on  suppose  le 
cas  le  plus  ordinaire,  celui  ou  Y absence  de  notification 
implique  une  negligence  du  commandant  des  forces  de 
blocus.  La  situation  se  trouve  evidemment  tout  a  fait 
changee,  si  le  commandant  a  fait  tout  ce  qui  dependait 
de  lui  pour  faire  la  notification  et  s'il  en  a  ete  emp^che 
par  le  mauvais  vouloir  des  autorites  locales  qui  ont 
intercepte  toute  communication  avec  le  dehors.  Dans 
ce  cas,  il  ne  peut  etre  force  de  laisser  passer  les  navires 
qui  veulent  sortir  et  qui,  en  Y  absence  de  la  notification 
exigee,  et  de  la  connaissance  presumee  du  blocus,  sont 
dans  une  situation  analogue  a  celle  qui  est  prevue  par 
Particle  16,  alinea  ler. 

Article  17. 

La  saisie  des  navires  neutres  pour  violation  de  blocus  ne 
peut  etre  effectuee  que  dans  le  rayon  d 'action  des  batiments 
de  guerre  charges  d' assurer  Veffectivite  du  blocus. 

L' autre  condition  de  la  saisissabilite  du  navire  est  que 
celui-ci  se  trouve  dans  le  rayon  d' action  des  batiments 
de  guerre  charges  d'assurer  Teffectivite  du  blocus:  il  ne 
suffit  pas  qu'il  soit  en  route  pour  le  port  bloque. 

Quant  a  ce  qui  constitue  le  rayon  d'action,  il  a  ete 
fourni  une  explication  qui  a  ete  universellement  acceptee, 
et  qui  est  reproduite  ici  comme  le  meilleur  commentaire 
de  la  regie  de  Particle  17: 

"Lorsqu'un  Gouvernement  decide  d'entreprendre 
une  operation  de  blocus  contre  une  partie  quelconque 
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It  goes  without  saying  that  this  provision  concerns  only 
vessels  to  which  the  period  for  departure  would  have 
been  of  use — that  is  to  say,  neutral  vessels  which  were  in 
the  port  at  the  time  when  the  blockade  was  established; 
it  has  absolutely  nothing  to  do  with  vessels  which  are  in 
the  port  after  having  broken  blockade. 

The  commander  of  the  blockading  squadron  is  always 
able  to  repair  his  omission  or  mistake,  to  make  a  notifi- 
cation of  the  blockade  to  the  local  authorities,  or  to  com- 
plete that  which  he  has  already  made. 

As  is  seen  from  these  explanations,  the  most  ordinary 
case  is  assumed — that  in  which  the  absence  of  notification 
implies  negligence  on  the  part  of  the  commander  of  the 
blockading  forces.  The  situation  is  clearly  altogether 
changed  if  the  commander  has  done  all  that  depends  on 
him  to  make  the  notification,  and  if  he  has  been  prevented 
from  doing  so  by  the  ill  will  of  the  local  authorities,  who 
have  intercepted  all  communications  from  outside.  In 
that  case  he  cannot  be  forced  to  let  pass  vessels  which 
wish  to  depart,  and  which,  in  the  absence  of  the  pre- 
scribed notification  and  of  presumptive  knowledge  of  the 
blockade,  are  in  a  position  similar  to  that  contemplated 
in  Article  16,  paragraph  1. 

Article  17. 

The  seizure  of  neutral  vessels  for  violation  of  blockade 
may  be  made  only  within  the  radius  of  action  of  the  ships 
of  war  assigned  to  maintain  an  effective  blockade. 

The  other  condition  of  the  liability  of  a  vessel  to  cap- 
ture is  that  she  be  found  within  the  radius  of  action  of  the 
warships  assigned  to  maintain  the  blockade  effective;  it 
is  not  enough  that  she  should  be  on  her  way  to  the 
blockaded  port. 

As  for  what  constitutes  the  radius  of  action,  an  expla- 
nation has  been  given  which  has  been  universally 
accepted,  and  which  is  reproduced  here  as  furnishing  the 
best  commentary  on  the  rule  of  Article  17: — 

"When    a    Government    decides    to    undertake 
blockading    operations    against    some    part   of    the 
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de  cote  ennemie,  il  designe  un  certain  nombre  de 
navires  de  guerre  qui  devront  participer  au  blocus, 
et  il  en  confie  le  commandement  a  un  officier  qui  aura 
pour  mission  d'assurer  par  leur  moyen  Feffectivite 
du  blocus.  Le  commandant  de  la  force  navale  ainsi 
constitute  repartit  les  navires  mis  a  sa  disposition 
suivant  la  configuration  de  la  cote  et  la  situation 
geographique  des  points  bloques,  et  donne  a  chacun 
d'eux  des  instructions  sur  le  role  qu'il  aura  a  remplir, 
et  en  particulier  sur  la  zone  confiee  a  sa  surveillance. 
C'est  F ensemble  de  ces  zones  de  surveillance,  organi- 
sees  de  telle  maniere  que  le  blocus  soit  effectif,  qui 
forme  le  rayon  d' action  de  la  force  navale  bloquante. 

"Le  rayon  d' action  ainsi  compris  est  etroitement 
lie  a  Feffectivite  du  blocus  et  aussi  au  nombre  des 
batiments  qui  y  sont  affect  es. 

"II  peut  se  presenter  des  cas  ou  un  seul  navire 
suffira  pour  maintenir  un  blocus  effectif — par  exem- 
ple,  a  F  entree  d'un  port  ou  a  F  embouchure  d'un 
fleuve  dont  l'estuaire  est  peu  6tendu — a  la  condition 
que  les  circonstances  permettent  au  bloqueur  de  se 
tenir  suffisamment  rapproche  de  1' entree.  Dans  ce 
cas,  le  rayon  d' action  est  lui-m6me  rapproche  de  la 
c6te.  Mais,  si  les  circonstances  le  forcent,  au 
contraire,  a  se  tenir  eloigne,  il  pourra  se  faire  que 
le  navire  soit  insufnsant  pour  assurer  Feffectivite, 
et  il  deviendra  alors  necessaire  de  lui  adjoindre 
d'autres  navires  pour  la  maintenir.  De  ce  fait  le 
rayon  d'  action  devient  plus  etendu  et  plus  eloigne 
de  la  c6te.  II  pourra  done  varier  suivant  les  circon- 
stances et  suivant  le  nombre  des  navires  bloqueurs, 
mais  sera  toujours  limit e  par  la  condition  que  l'effec- 
tivite*  soit  assuree. 

"II  ne  semble  pas  possible  d'assigner  au  rayon 
d'  action  des  limit  es  en  chiffres  fixes  et  invariables, 
pas  plus  qu'il  n'est  possible  de  fixer  a  l'avance  et 
invariablement  le  nombre  des  batiments  n^cessaires 
pour  assurer  Feffectivite  de  tout  blocus.  Ces  ele- 
ments doivent  6tre  determines,  suivant  les  circon- 
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enemy  coast  it  assigns  a  certain  number  of  warships 
to  take  part  in  the  blockade,  and  intrusts  the  com- 
mand of  these  to  an  officer  whose  duty  is  to  insure  by 
this  means  the  effectiveness  of  the  blockade.  The 
commander  of  the  naval  force  thus  formed  distributes 
the  ships  placed  at  his  disposal  according  to  the  con- 
figuration of  the  coast  and  the  geographical  position 
of  the  blockaded  places,  and  gives  each  ship  instruc- 
tions as  to  the  part  which  she  has  to  play,  and  espe- 
cially as  to  the  zone  intrusted  to  her  surveillance. 
It  is  all  of  the  zones  of  surveillance  together,  organ- 
ized in  such  manner  that  the  blockade  is  effective, 
that  form  the  radius  of  action  of  the  blockading 
naval  force. 

"The  radius  of  action  *so  understood  is  closely 
connected  with  the  effectiveness  of  the  blockade,  and 
also  with  the  number  of  ships  employed  on  it. 

"Cases  may  occur  in  which  a  single  ship  will  be 
enough  to  maintain  a  blockade  effective, — for  in- 
stance, at  the  entrance  of  a  port,  or  at  the  mouth  of 
a  river  with  a  small  estuary — on  condition  as  circum- 
stances allow  the  blockading  ship  to  stay  near  enough 
to  the  entrance.  In  that  case  the  radius  of  action  is 
itself  near  the  coast.  But,  on  the  contrary,  if  circum- 
stances force  her  to  remain  far  off,  it  may  be  that 
one  ship  would  not  be  enough  to  secure  effective- 
ness, and  to  maintain  this  it  will  then  be  necessary 
to  add  other  ships.  From  this  cause  the  radius  of 
action  becomes  wider,  and  more  remote  from  the 
coast.  It  may  therefore  vary  with  circumstances, 
and  with  the  number  of  blockading  ships,  but  it  will 
always  be  limited  by  the  condition  that  effectiveness 
must  be  assured. 

"It  does  not  seem  possible  to  assign  limits  to  the 
radius  of  action  in  definite  and  unvarying  figures, 
any  more  than  it  is  possible  to  fix  beforehand  and 
invariably  the  number  of  ships  necessary  to  assure 
the  effectiveness  of  any  blockade.  These  points 
must  be  determined  according  to  circumstances  in 
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stances,  pour  chaque  cas  particulier  de  blocus;  peut- 
§tre  pourrait-on  le  faire  au  moment  de  la  declaration. 

"II  est  evident  qu'un  blocus  ne  sera  pas  etabli  de 
la  m&me  facon  pour  une  cote  sans  defense  et  pour  une 
cote  possedant  tous  les  moyens  modernes  de  defense. 
II  ne  saurait  6tre  question  dans  ce  dernier  cas  d'appli- 
quer  une  regie  telle  que  celle  qui  exigeait  autrefois 
des  vaisseaux  arr&tes  et  sufnsamment  proches  des 
points  bloques;  la  situation  serait  trop  dangereuse 
pour  les  navires  de  la  force  bloquante  qui,  par  ailleurs, 
possedent  aujourd'hui  des  moyens  plus  puissants, 
leur  permettant  de  surveiller  d'une  facon  effective 
une  zone  beaucoup  plus  etendue  que  jadis. 

"Le  rayon  d' action  d'une  force  navale  bloquante 
pourra  s'etendre  assez  loin,  mais,  comme  il  depend 
du  nombre  des  batiments  concourant  a  1' effect  hate* 
du  blocus,  et  comme  il  reste  tou jours  limit e  par  la 
condition  d'effectivite,  il  n'atteindra  jamais  des  mers 
eloignees  sur  lesquelles  naviguent  des  navires  de 
commerce,  peut-6tre  destines  aux  ports  bloques, 
mais  dont  la  destination  est  subordonnee  aux  modi- 
fications que  les  circonstances  sont  susceptibles 
d'apporter  au  blocus  au  cours  du  voyage.  En 
resume,  Fidee  de  rayon  d' action  liee  a  celle  d'effecti- 
vite  telle  que  nous  avons  essaye  de  la  definir,  c'est-a- 
dire,  comprenant  la  zone  d'operations  des  forces 
bloquantes,  permet  au  belligerant  d'exercer  d'une 
maniere  efficace  le  droit  de  blocus  qui  lui  est  reconnu, 
et,  d'un  autre  cote,  elle  evite  aux  neutres  d'etre 
exposes  a  grande  distance  aux  inconvenients  du 
blocus,  tout  en  leur  laissant  courir  les  dangers 
auxquels  ils  s'exposent  sciemment  en  s'approchant 
des  points  dont  Faeces  est  interdit  par  le  belligerant." 

Article  18. 

Les  forces  bloquantes  ne  doivent  pas  barrer  Vacces  aux 
ports  et  aux  cotes  neutres. 

Cette  regie  a  ete"  jugee  n^cessaire  pour  mieux  sauve- 
garder  les  inter ^ts  commerciaux  des  pays  neutres;  elle 
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each  particular  case  of  a  blockade;  perhaps  it  would 
be  possible  to  do  this  at  the  time  of  the  declaration. 

"It  is  evident  that  a  blockade  will  not  be  estab- 
lished in  the  same  way  on  a  defenceless  coast  and  on  a 
coast  possessing  all  modern  means  of  defence.  There 
would  be  no  question  in  the  latter  case  of  applying 
a  rule  such  as  that  which  formerly  required  that 
ships  should  be  stationary  and  sufficiently  close  to 
the  blockaded  places;  the  position  would  be  too 
dangerous  for  the  ships  of  the  blockading  force 
which,  besides,  now  possess  more  powerful  means 
enabling  them  to  watch  effectively  a  much  wider 
zone  than  formerly. 

"The  radius  of  action  of  a  blockading  naval  force 
may  extend  somewhat  far,  but  as  it  depends  on  the 
number  of  ships  contributing  to  the  effectiveness  of 
the  blockade,  and  is  always  limited  by  the  condition 
of  effectiveness,  it  will  never  reach  remote  seas 
upon  which  merchant  vessels  sail  which  are,  perhaps, 
destined  for  the  blockaded  ports,  but  whose  desti- 
nation is  contingent  on  the  changes  which  circum- 
stances may  produce  in  the  blockade  during  their 
voyage.  To  sum  up,  the  idea  of  the  radius  of  action 
joined  to  that  of  effectiveness,  as  we  have  tried  to 
define  it,  that  is  to  say,  including  the  zone  of  opera- 
tions of  the  blockading  forces,  allows  the  belligerent 
to  exercise  in  an  effective  manner  the  right  of 
blockade  which  is  admitted  to  be  his  and,  on  the 
other  hand,  it  saves  neutrals  from  exposure  to  the 
inconvenience  of  blockade  at  a  great  distance,  while 
it  leaves  them  free  to  run  the  risks  to  which  they 
knowingly  expose  themselves  by  approaching  points 
to  which  access  is  forbidden  by  the  belligerent." 

Article  18. 

The  blockading  forces  must  not  bar  access  to  the  ports  or 
to  the  coasts  of  neutrals. 

This  rule  has  been  thought  necessary  for  the  better 
safeguarding    of    the    commercial    interests    of    neutral 
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complete  Y article  ler,  d'apres  lequel  un  blocus  doit  §tre 
limite  aux  ports  et  cotes  de  l'ennemi,  ce  qui  implique  que, 
puisque  c'est  une  operation  de  guerre,  il  ne  saurait  6tre 
dirige  contre  un  port  neutre,  malgre  l'inter§t  que  pourrait 
y  avoir  un  belligerant  a  raison  du  role  de  ce  port  neutre 
pour  le  ravitaillement  de  son  adversaire. 

Article  19. 

La  violation  du  blocus  est  insuffisamment  caracterisee  pour 
autoriser  la  saisie  du  navire,  lorsque  celui-ci  est  actuellement 
dirige  vers  un  port  non  bloque,  quelle  que  soit  la  destination 
ulterieure  du  navire  ou  de  son  chargement. 

C'est  la  destination  reelle  du  navire  qui  doit  6tre  en- 
visaged, quand  il  s'agit  de  violation  de  blocus,  et  non  la 
destination  ulterieure  de  la  cargaison.  Cette  destination 
prouvee  ou  presumee  ne  peut  done  suffire  a  autoriser  la 
saisie,  pour  violation  de  blocus,  d'un  navire  actuellement 
destine  a  un  port  non  bloque.  Mais  le  croiseur  pourrait 
tou jours  6tablir  que  cette  destination  a  un  port  non 
bloque  est  apparente  et  qu'en  r^alite,  la  destination 
immediate  du  navire  est  bien  le  port  bloque. 

Article  20. 

Le  navire  qui,  en  violation  du  blocus,  est  sorti  du  port 
bloque  ou  a  tente  d'y  entrer,  reste  saisissable  tant  qu'il  est 
poursuivi  par  un  bdtiment  de  la  force  bloquante.  Si  la 
chasse  en  est  abandonnee  ou  si  le  blocus  est  leve,  la  saisie 
n'en  peut  plus  etre  pratiquee. 

Un  navire  est  sorti  du  port  bloque  ou  a  tente  d'y  entrer. 
Sera-t-il  indefiniment  saisissable?  1/ affirmative  absolue 
serait  excessive.  Ce  navire  doit  rester  saisissable  tant 
qu'il  est  poursuivi  par  un  batiment  de  la  force  bloquante; 
il  ne  suffirait  pas  qu'il  fut  rencontre  par  un  croiseur  de 
l'ennemi  bloquant  qui  ne  ferait  pas  partie  de  l'escadre  de 
blocus.  La  question  de  savoir  si  la  chasse  est  ou  non 
abandonnee  est  une  question  de  fait;  il  ne  suffit  pas  que 
le  navire  se  soit  refugie  dans  un  port  neutre.     Le  navire 
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countries;  it  completes  Article  1,  according  to  which  a 

blockade  must  be  limited  to  the  ports  and  coasts  of  the 

enemy,  which  implies  that,  since  it  is  an  operation  of  war, 

it  should  not  be  directed  against  a  neutral  port,  in  spite 

of  the  interest  that  a  belligerent  may  have  in  it  because  of 

the  part  played  by  that  neutral  port  in  supplying  his 

adversary. 

Article  19. 

Whatever  may  he  the  ulterior  destination  of  the  vessel  or 
of  her  cargo,  the  evidence  of  violation  of  blockade  is  not  suf- 
ficiently conclusive  to  authorize  the  seizure  of  the  vessel  if 
she  is  at  the  time  bound  toward  an  unblockaded  'port. 

It  is  the  real  destination  of  the  vessel  which  must  be 
considered  when  a  violation  of  blockade  is  in  question,  and 
not  the  ulterior  destination  of  the  cargo .  That  destination 
proved  or  presumed  would  not  then  suffice  to  justify  the 
capture,  for  violation  of  blockade,  of  a  ship  actually 
bound  for  an  unblockaded  port.  But  the  cruiser  might 
always  prove  that  this  destination  to  an  unblockaded 
port  is  apparent,  and  that  in  reality  the  immediate  desti- 
nation of  the  vessel  is  really  the  blockaded  port. 

Article  20. 

A  vessel  which  in  violation  of  blockade  has  left  a  block- 
aded  port  or  has  attempted  to  enter  the  port  is  liable  to 
capture  so  long  as  she  is  pursued  by  a  ship  of  the  blockading 
force.  If  the  pursuit  is  abandoned,  or  if  the  blockade  is 
raised,  her  capture  can  no  longer  be  effected. 

A  vessel  has  departed  from  the  blockaded  port  or  has 
tried  to  enter  it.  Shall  she  be  indefinitely  liable  to  cap- 
ture? An  absolutely  affirmative  reply  would  be  too 
extreme.  This  vessel  must  remain  liable  to  capture  so 
long  as  she  is  pursued  by  a  ship  of  the  blockading  force; 
it  would  not  suffice  that  she  be  encountered  by  a  cruiser 
of  the  blockading  enemy  which  did  not  belong  to  the 
blockading  squadron.  The  question  whether  or  not  the 
pursuit  is  abandoned  is  a  question  of  fact;  it  does  not 
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qui  le  poursuit  peut  attendre  sa  sortie,  de  telle  sorte  que 
la  chasse  est  forcement  suspendue,  mais  non  abandonnee. 
La  saisie  n'est  plus  possible  quand  le  blocus  a  ete  leve. 


Article  21. 

Le  navire  reconnu  coupable  de  violation  de  blocus  est 
confisque.  Le  chargement  est  egalement  confisque,  a  moins 
qu'il  soit  prouve  qu'au  moment  oil  la  marchandise  a  ete  em- 
barquee  le  chargeur  n'a  ni  connu  ni  pu  connaitre  Vintention 
de  violer  le  blocus. 

Le  navire  est  confisque  dans  tous  les  cas.  Le  charge- 
ment est  aussi  confisque  en  principe,  mais  on  laisse  a 
l'interesse  la  possibility  d'exciper  de  sa  bonne  foi,  c'est-a- 
dire,  de  prouver  que,  lors  de  l'embarquement  de  la  mar- 
chandise, le  chargeur  ne  connaissait  pas  et  ne  pouvait 
connaitre  Y intention  de  violer  le  blocus. 

Chapitre  II.— DE  LA  CONTREBANDE  DE  GUERRE. 

Ce  chapitre  est  Pun  des  plus  importants,  sinon  le  plus 
important,  de  la  Declaration.  II  traite  d'une  matiere  qui 
a  parfois  provoque  de  graves  conflits  entre  les  belligerants 
et  les  neutres.  Aussi  a-t-on  souvent  reclame  d'une 
maniere  pressante  un  reglement  qui  etablirait  d'une 
maniere  precise  les  droits  et  devoirs  de  chacun.  Le  com- 
merce pacifique  pourra  etre  reconnaissant  de  la  precision 
qui,  pour  la  premiere  fois,  est  apportee  a  ce  sujet,  qui 
Pinteresse  au  plus  haut  point. 

La  notion  de  contrabande  de  guerre  comporte  deux 
elements:  il  s'agit  d'objets  d'une  certaine  espece  et  d'une 
certaine  destination.  Des  canons,  par  exemple,  sont 
transported  sur  un  navire  neutre.  Sont-ils  de  la  contre- 
bande  ?  Cela  depend :  non,  s'ils  sont  destines  a  un  Gouver- 
nement  neutre;  oui,  s'ils  sont  destines  a  un  Gouvernement 
ennemi.  Le  commerce  de  certains  objets  n'est  nulle- 
ment  interdit  d'une  maniere  generale  pendant  la  guerre; 
c'est  le  commerce  de  ces  objets  avec  l'ennemi  qui  est  illi- 
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suffice  that  the  vessel  should  take  refuge  in  a  neutral 
port.  The  ship  which  is  pursuing  her  can  wait  her  de- 
parture, so  that  the  pursuit  is  necessarily  suspended,  but 
not  abandoned.  Capture  is  no  longer  possible  when  the 
blockade  has  been  raised. 

Article  21. 

A  vessel  found  guilty  of  violation  of  blockade  is  liable  to 
condemnation.  The  cargo  is  also  liable  to  condemnation, 
unless  it  is  proved  that  at  the  time  the  goods  were  shipped 
the  shipper  neither  knew  nor  could  have  Jcnown  of  the 
intention  to  violate  the  blockade. 

The  vessel  is  condemned  in  all  cases.  The  cargo  is 
also  condemned  on  principle,  but  there  remains  to  the 
interested  party  the  possibility  of  opposing  a  plea  of 
good  faith,  that  is  to  say,  of  proving  that,  when  the  goods 
were  shipped,  the  shipper  did  not  know  and  could  not 
have  known  of  the  intention  to  break  the  blockade. 

Chapter  II.— CONTRABAND  OF  WAR. 

This  chapter  is  one  of  the  most,  if  not  the  most  impor- 
tant, of  the  Declaration.  It  deals  with  a  matter  which 
has  sometimes  provoked  grave  disputes  between  belliger- 
ents and  neutrals.  Therefore  there  have  often  been  de- 
manded in  an  urgent  manner  regulations  which  would 
establish  exactly  the  rights  and  duties  of  each.  Peaceful 
trade  may  be  grateful  for  the  precision  which  for  the  first 
time  is  given  to  this  subject  of  the  highest  importance  to 
its  interests. 

The  notion  of  contraband  of  war  admits  of  two  ele- 
ments: it  concerns  objects  of  a  certain  kind  and  with  a 
certain  destination.  Cannons,  for  instance,  are  carried 
in  a  neutral  vessel.  Are  they  contraband?  That  de- 
pends: if  they  are  destined  for  a  neutral  Government, — 
no;  if  they  are  destined  for  an  enemy  Government, — 
yes.  The  trade  in  certain  articles  is  by  no  means  for- 
bidden in  a  general  manner  during  war;  it  is  the  trade 
in  these  articles   with  the  enemy  which  is  illicit,   and 
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cite  et  contre  lequel  le  belligerant,  au  detriment  duquel 
il  se  fait,  peut  se  proteger  par  les  mesures  qu'admet  le 
droit  des  gens. 

Les  articles  22  et  24  enumerent  les  objets  et  materiaux 
qui  sont  susceptibles  de  constituer  de  la  contrebande  de 
guerre  et  qui  en  constituent  efTectivement,  quand  ils  ont 
une  certaine  destination,  qui  est  dSterminee  par  les  arti- 
cles 30  et  33.  La  distinction  traditionnelle  de  la  contre- 
bande dbsolue  et  de  la  contrebande  conditionnelle  est  main- 
tenue;  a  la  premiere  se  referent  les  articles  22  et  30,  a  la 
seconde  les  articles  24  et  33. 

Article  22. 

Sont  de  plein  droit  consideres  comme  contrebande  de 
guerre  les  objets  et  materiaux  suivants,  compris  sous  le  nom 
de  contrebande  absolue,  savoir: 

1°  Les  amies  de  toute  nature,  y  compris  les  armes  de 
chasse,  et  les  pieces  detachees  caracterisees. 

2°  Les  projectiles,  gargousses,  et  cartouches  de  toute 
nature,  et  les  pieces  detachees  caracterisees. 

3°  Les  poudres  et  les  explosifs  specialement  affectes  a  la 
guerre. 

4°  Les  affuts,  caissons,  avant-trains,  fourgons,  forges  de 
campagne,  et  les  pieces  detachees  caracterisees. 

5°  Les  effets  d'habillement  et  d' equip ement  militaires 
caracterises. 

6°  Les  harnachements  militaires  caracterises  de  toute 
nature. 

7°  Les  animaux  de  selle,  de  trait  et  de  bat,  utilisables  pour 
la  guerre. 

8°  Le  materiel  de  campement  et  les  pieces  detachees 
caracterisees. 

9°  Les  plaques  de  blindage. 

10°  Les  bdtiments  et  embarcations  de  guerre  et  les  pieces 
detachees  specialement  caracterisees  comme  ne  pouvant  etre 
utilisees  que  sur  un  navire  de  guerre. 


ABSOLUTE   CONTRABAND.  59 

against  which  the  belligerent  to  whose  detriment  it  is 
undertaken  may  protect  himself  by  the  measures  which 
international  law  admits; 

Articles  22  and  24  enumerate  the  articles  and  mate- 
rials which  are  liable  to  become  contraband  of  war,  and 
which  in  fact  become  so  when  they  have  a  certain  desti- 
nation which  is  determined  in  Articles  30  and  33.  The 
traditional  distinction  of  absolute  contraband  and  con- 
ditional contraband  is  maintained:  Articles  22  and  30 
refer  to  the  former,  and  Articles  24  and  33  to  the  latter. 


Article  22. 

The  following  articles  and  materials  are,  without  notice," 
regarded  as  contraband,  under  the  name  of  absolute  con- 
traband: 

(1.)  Arms  of  all  7cinds,  including  arms  for  sporting  pur- 
poses, and  their  unassembled  distinctive  parts. 

(2.)  Projectiles,  charges,  and  cartridges  of  all  Icinds,  and 
their  unassembled  distinctive  parts. 

(3.)  Powder  and  explosives  specially  adapted  for  use  in 
war. 

(4.)  Gun-carriages,  caissons,  limbers,  military  wagons, 
field  forges,  and  their  unassembled  distinctive  parts. 

(5.)  Clothing  and  equipment  of  a  distinctively  military 
character. 

(6.)  All  Jcinds  of  harness  of  a  distinctively  military 
character. 

(7.)  Saddle,  draught,  and  pack  animals  suitable  for  use 
in  war. 

(8.)  Articles  of  camp  equipment,  and  their  unassembled 
distinctive  parts. 

(9.)  Armor  plates. 

(10.)  Warships  and  boats  and  their  unassembled  parts 
specially  distinctive  as  suitable  for  use  only  in  a  vessel  of 
war. 

a  Following  the  British  formula,  "de  plein  droit"  is  translated  by 
the  words  ''without  notice,"  which  represent  the  meaning  attached  to 
the  expression  by  the  draftsman  of  the  present  General  Report  (see 
page  61). 


60         DE  LA  CONTREBANDE  DE  GUERRE. 

11°  Les  instruments  et  appareils  exclusivement  faits  pour 
la  fabrication  des  munitions  de  guerre,  pour  la  fabrication 
et  la  reparation  des  armes  et  du  materiel  militaire,  terrestre 
ou  naval. 

Cette  liste  est  celle  qui  avait  6te  arr6t6e  a  la  Deuxieme 
Conference  de  la  Paix  par  le  Comite  charge  d'etudier 
specialement  la  question  de  la  contrebande.  Elle  etait 
le  resultat  de  concessions  mutuelles,  et  il  n'a  pas  paru 
sage  de  rouvrir  les.  discussions  a  ce  sujet,  soit  pour 
trancher,  soit  pour  ajouter  des  articles. 

Les  mots  sont  de  plein  droit  veulent  dire  que  la  disposi- 
tion produit  son  effet,  par  le  fait  m§me  de  la  guerre,  et 
qu'aucune  declaration  des  belligerants  n'est  necessaire. 
Le  commerce  est  averti  des  le  temps  de  paix. 

Article  23. 

Les  objets  et  materiaux  qui  sont  exclusivement  employes 
a  la  guerre  peuvent  etre  ajoutes  a  la  liste  de  contrebande 
absolue  au  moyen  d'une  declaration  notifiee. 

La  notification  est  adressee  aux  Gouvernements  des  autres 
Puissances  ou  a  leurs  representanls  accreditees  aupres  de  la 
Puissance  qui  fait  la  declaration.  La  notification  faite 
apres  Vouverture  des  hostilites  n'est  adressee  qui  aux  Puis- 
sances neutres. 

Certaines  decouvertes  ou  inventions  pourraient  rendre 
insuffisante  la  liste  de  Particle  22.  Une  addition  pourra 
y  etre  faite  a  condition  qu'il  s'agisse  d'objets  et  materiaux 
qui  sont  exclusivement  employes  a  la  guerre.  Cette  addi- 
tion doit  etre  notifiee  aux  autres  Puissances,  qui  pren- 
dront  les  mesures  necessaires  pour  la  faire  connaitre  a 
leurs  nationaux.  Theoriquement,  la  notification  peut 
se  faire  en  temps  de  paix  ou  en  temps  de  guerre.  Sans 
doute,  le  premier  cas  se  presentera  rarement,  parce  qu'un 
fitat  faisant  une  pareille  notification  pourrait  §tre 
soupconne  de  songer  a  une  guerre;  cela  aurait  neanmoins 
l'avantage  de  renseigner  le  commerce  a  l'avance.  II 
n'y  avait  pas  de  raison  d'en  exclure  la  possibilite. 

On  a  trouve  excessive  la  faculte  accordee  a  une  Puis- 
sance de  faire  une  addition  a  la  liste  en  vertu  de  sa  simple 
declaration.     II  est  a  remarquer  que  cette  faculte  ne 
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(11.)  Implements  and  apparatus  made  exclusively  for 
the  manufacture  of  munitions  of  war,  for  the  manufacture 
or  repair  of  arms,  or  of  military  material  for  use  on  land 
or  sea. 

This  list  is  that  which  was  fixed  upon  at  the  Second 
Peace  Conference  by  the  committee  charged  specially 
with  the  study  of  the  question  of  contraband.  It  was 
the  result  of  mutual  concessions,  and  it  has  not  seemed 
wise  to  reopen  discussion  on  this  subject  for  the  purpose 
either  of  cutting  out  or  of  adding  articles. 

The  words  de  plein  droit  (without  notice)  imply  that 
the  provision  becomes  operative  by  the  mere  fact  of  the 
war,  and  that  no  declaration  by  the  belligerents  is  neces- 
sary.    Trade  is  already  warned  in  time  of  peace. 

Article  23. 

Articles  and  materials  which  are  exclusively  used  for  war 
may  be  added  to  the  list  of  absolute  contraband  by  means  of 
a  notified  declaration. 

The  notification  is  addressed  to  the  Governments  of  other 
Powers,  or  to  their  representatives-  accredited  to  the  Power 
which  makes  the  declaration.  A  notification  made  after 
the  opening  of  hostilities  is  addressed  only  to  the  neutral 
Powers. 

Certain  discoveries  or  inventions  might  make  the  list 
in  Article  22  insufficient.  An  addition  may  be  made  to 
it  on  condition  thrt  it  concerns  articles  and  materials 
which  are  exclusively  used  for  war.  This  addition  must  be 
notified  to  the  other  Powers,  which  will  take  the  measures 
necessary  to  make  it  known  to  their  nationals.  In  theory, 
the  notification  may  be  made  in  time  of  peace  or  in  time  of 
war.  Doubtless  the  former  case  will  rarely  occur,  because 
a  State  which  made  such  a  notification  might  be  sus- 
pected of  meditating  a  war;  it  would,  nevertheless,  have 
the  advantage  of  informing  trade  beforehand.  There 
was  no  reason  for  excluding  the  possibility. 

Some  have  considered  excessive  the  right  given  to  a 
Power  to  make  an  addition  to  the  list  by  a  mere  decla- 
ration.    It  should  be  noticed  that  this  right  does  not 
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presente  pas  les  dangers  qu'on  lui  suppose.  D'abord, 
bien  entendu,  la  declaration  ne  produit  d'effet  que  pour 
celui  qui  la  fait,  en  ce  sens  que  T article  ajoute  ne  sera  de 
la  contrebande  que  pour  lui,  en  tant  que  belligerant;  les 
autres  Etats  pourront  d'ailleurs  faire  une  declaration 
analogue.  L' addition  ne  peut  concerner  que  des  objets 
exclusivement  employes  a  la  guerre;  actuellement  il  serait 
difficile  d'indiquer  de  tels  objets  ne  rentrant  pas  dans  la 
liste.  L'avenir  est  reserve.  Si  une  Puissance  avait  la 
pretention  d'aj outer  a  la  liste  de  contrebande  absolue 
des  articles  non  exclusivement  employes  a  la  guerre,  elle 
pourrait  s'attirer  des  reclamations  diplomatiques,  puis- 
qu'elle  meconnaitrait  une  regie  acceptee.  De  plus,  il  y 
aurait  un  recours  eventuel  devant  la  Cour  Internationale 
des  Prises.  On  peut  supposer  que  la  Cour  estime  que 
l'objet  mentionne  dans  la  declaration  de  contrebande 
absolu  y  figure  a  tort,  parce  qu'il  n'est  pas  exclusivement 
employe  a  la  guerre,  mais  qu'il  aurait  pu  rentrer  dans  une 
declaration  de  contrebande  conditionnelle.  La  confisca- 
tion pourra  se  justifier  si  la  saissie  a  ete  f aite  dans  les  con- 
ditions prevues  pour  cette  espece  de  contrebande  (arti- 
cles 33  a  35),  qui  different  de  celles  qu'on  applique  a  la 
contrebande  absolue  (article  30). 

II  avait  ete  suggere  que,  dans  l'interet  du  commerce 
neutre,  un  delai  devrait  s'ecouler  entre  la  notification  et 
son  application.  Mais  cela  aurait  ete  tres  prejudiciable 
au  belligerant  qui  veut  precisement  se  proteger,  puisque, 
pendant  le  delai,  le  commerce  des  articles  juges  par  lui 
dangereux  aurait  ete  libre,  et  que  Teffet  de  sa  mesure 
aurait  ete  manque.  II  a  ete  tenu  compte,  sous  une  autre 
forme,  des  considerations  d'equite  qui  avaient  ete  invo- 
quees  (voir  article  43). 

Article  24. 

Sont  de  plein  droit  consideres  comme  contrebande  de 
guerre  les  objets  et  materiaux  susceptibles  de  servir  aux usages 
de  la  guerre  comme  a  des  usages  pacifigues,  et  compris  sous 
le  nom  de  contrebande  conditionnelle,  savoir: 

1°  Les  vivres. 

2°  Les  fourrages  et  les  graines  propres  a  la  nourriture  des 
animaux. 
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present  the  dangers  supposed.  In  the  first  place,  it 
being  understood,  the  declaration  is  operative  only  for 
the  Power  which  makes  it,  in  the  sense  that  the  article 
added  will  be  contraband  only  for  it,  as  a  belligerent; 
other  States  may,  of  course,  make  a  similar  declaration. 
The  addition  may  refer  only  to  articles  exclusively  used 
for  war;  at  present,  it  would  be  difficult  to  name  any 
such  articles  not  included  in  the  list.  The  future  is  left 
free.  If  a  Power  make  claim  to  add  to  the  list  of  abso- 
lute contraband  articles  not  exclusively  used  for  war,  it 
would  draw  upon  itself  diplomatic  remonstrances,  be- 
cause it  would  be  disregarding  an  accepted  rule.  Besides, 
there  would  be  an  eventual  resort  to  the  International 
Prize  Court.  It  may  be  supposed  that  the  Court  holds 
that  the  article  mentioned  in  the  declaration  of  absolute 
contraband  wrongly  appears  there  because  it  is  not  exclu- 
sively used  for  war,  but  that  it  might  have  been  included 
in  a  declaration  of  conditional  contraband.  Condemna- 
tion would  then  be  justified  if  the  capture  was  made 
under  the  conditions  provided  for  this  kind  of  contra- 
band (Articles  33-35)  which  differ  from  those  which 
apply  to  absolute  contraband  (Article  30). 

It  had  been  suggested  that,  in  the  interest  of  neutral 
trade,  a  period  should  elapse  between  the  notification 
and  its  application.  But  that  would  be  very  prejudicial  to 
the  belligerent,  who  wishes  precisely  to  protect  himself, 
since,  during  that  period,  the  trade  in  articles  considered 
by  him  dangerous  would  be  free  and  his  measure  would 
have  failed  of  effect.  Account  has  been  taken,  in  another 
form,  of  the  considerations  of  equity  which  have  been 
adduced  (see  Article  43). 

Article  24. 

The  following  articles  and  materials  susceptible  of  use  in 
war  as  well  as  for  purposes  of  peace,  are  without  notice,0, 
regarded  as  contraband  of  war,  under  the  name  of  condi- 
tional contraband: 

(1.)   Food. 

(2.)   Forage  and  grain  suitable  for  feeding  animals. 

o  See  note  to  Article  22. 
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3°  Les  vetements  et  les  tissus  d'habillement,  les  chaus- 
sures,  propres  a  des  usages  militaires. 

4°  L'or  et  V argent  monnayes  et  en  lingots,  les  papier s  re- 
presentatifs  de  la  monnaie. 

5°  Les  vehicules  de  toute  nature  pouvant  servir  a  la 
guerre,  ainsi  que  les  pieces  detachees. 

6°  Les  navires,  bateaux  et  embar 'cations  de  tout  genre,  les 
docks  jlottants,  parties  de  bassins,  ainsi  que  les  pieces  deta- 
chees. 

7°  Le  materiel  fixe  ou  roulant  des  chemins  de  fer,  le  ma- 
teriel des  telegraphes,  radiotelegraphes  et  telephones. 

8°  Les  aerostats  et  les  appareils  d' aviation,  les  pieces  de- 
tachees caracterisees  ainsi  que  les  accessoires,  objets  et  ma- 
teriaux  caracterises  comme  devant  servir  a  V aerostation  ou 
a  V aviation. 

9°  Les  combustibles;  les  matieres  lubrefiantes. 

10°  Les  poudres  et  les  explosifs  qui  ne  sont  pas  speciale- 
ment  affectes  a  la  guerre. 

11°  Lesfils  defer  barbeles,  ainsi  que  les  instruments  ser- 
vant a  les  fixer  ou  a  les  couper. 

12°  Les  fer s  a  cheval  et  le  materiel  de  marechalerie. 

13°  Les  objets  de  harnachement  et  de  sellerie. 

14°  Les  jumelles,  les  telescopes,  les  chronometres  et  les 
divers  instruments  nautiques. 

Sur  Fexpression  sont  de  plein  droit,  il  faut  faire  lam^me 
observation  qu'a  propos  de  Y article  22.  Les  objets  enu- 
meres  ne  constituent  de  la  contrebande  conditionnelle 
que  s'ils  ont  la  destination  prevue  par  Particle  33. 

Les  vivres  comprennent  les  produits  necessaires  ou 
utiles  a  Y alimentation  de  l'homme,  solides  ou  liquides. 

Les  papiers  representatifs  de  la  monnaie  ne  compren- 
nent que  le  papier-monnaie,  les  billets  de  banque  ayant 
ou  non  cours  legal.  Les  lettres  de  change  et  les  cheques 
n'y  rentrent  pas. 

Les  machines  et  chaudieres  rentrent  dans  Y  enumera- 
tion du  6°. 
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(3.)  Clothing  and  fabrics  for  clothing,  boots  and  shoes, 
suitable  for  military  use. 

(4.)  Gold  and  silver  in  coin  or  bullion;  paper  money. 

(5.)  Vehicles  of  all  kinds  available  for  use  in  war,  and 
their  unassembled  parts. 

(6.)  Vessels,  craft,  and  boats  of  all  kinds,  floating  docks, 
parts  of  docks,  as  also  their  unassembled  parts. 

(7.)  Fixed  railway  material  and  rolling-stock,  and  ma- 
terial for  telegraphs,  radio  telegraphs,  and  telephones. 

(8.)  Balloons  and  flying  machines  and  their  unassembled 
distinctive  parts  as  also  their  accessories,  articles  and  mate- 
rials distinctive  as  intended  for  use  in  connection  with  bal- 
loons or  flying  machines. 

(9.)   Fuel;  lubricants. 

(10.)  Powder  and  explosives  which  are  not  specially 
adapted  for  use  in  war. 

(11.)  Barbed  wire  as  also  the  implements  for  placing  and 
cutting  the  same. 

(12.)  Horseshoes  and  horseshoeing  materials. 

(13.)  Harness  and  saddlery  material. 

(14.)  Binocular  glasses,  telescopes,  chronometers,  and  all 
kinds  of  nautical  instruments. 

On  the  expression  de  plein  droit  (without  notice)  it  is 
necessary  to  make  the  same  remark  as  with  regard  to 
Article  22.  The  articles  enumerated  are  only  to  be  con- 
sidered conditional  contraband  if  they  have  the  destina- 
tion specified  in  Article  33. 

Food  includes  products  necessary  or  useful  for  the  sus- 
tenance of  man,  whether  solid  or  liquid. 

Paper  money  includes  only  inconvertible  paper  money, 
i.  e.,  banknotes  which  may  or  may  not  be  legal  tender. 
Bills  of  exchange  and  cheques  are  not  included. 

Engines  and  boilers  are  included  in  the  category  of  (6). 
21903—10 5 
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Le  materiel  des  chemins  de  fer  comprend  le  materiel 
fixe,  comme  les  rails,  les  traverses,  les  plaques  tournantes, 
les  pieces  destinees  a  la  construction  des  ponts,  et  le  ma- 
teriel roulant,  comme  les  locomotives,  les  wagons. 

Article  25. 

Les  objets  et  materiaux  susceptibles  de  servir  aux  usages 
de  la  guerre  comme  a  des  usages  pacifiques,  et  autres  que 
ceux  vises  aux  articles  22  et  24,  peuvent  etre  ajoutes  a  la  liste 
de  contrebande  conditionnelle  au  moyen  d'une  declaration 
qui  sera  notifiee  de  la  maniere  prevue  a  V article  23,  deuxieme 
alinea. 

Cette  disposition  correspond,  pour  la  contrebande  con- 
ditionnelle, a  la  disposition  de  Y  article  23  pour  la  contre- 
bande absolue. 

Article  26. 

Si  une  Puissance  renonce,  en  ce  qui  la  concerne,  a  con- 
siderer  comme  contrebande  de  guerre  des  objets  et  materiaux 
qui  rentreni  dans  une  des  categories  enumerees  aux  articles 
22  et  24,  ellefera  connaitre  son  intention  par  une  declara- 
tion notifiee  de  la  maniere  prevue  a  V  article  23,  deuxieme 
alinea. 

Un  belligerant  peut  vouloir  ne  pas  user  du  droit  de  con- 
siderer  comme  contrebande  de  guerre  les  articles  rentrant 
dans  les  listes  ci-dessus.  II  peut  lui  convenir  ou  de  faire 
rentrer  dans  la  contrebande  conditionnelle  un  article 
compris  dans  la  contrebande  absolue  ou  de  declarer  libre, 
en  ce  qui  le  concerne,  le  commerce  de  tel  article  rentrant 
dans  Fune  ou  dans  Y autre  categoric  II  est  a  desirer 
qu'il  fasse  connattre  son  intention  a  ce  sujet,  et  il  est 
probable  qu'il  le  fera  pour  avoir  le  merite  de  la  mesure. 
S'il  ne  le  fait  pas,  et  s'il  se  contente  de  donner  des  ins- 
tructions a  ses  croiseurs,  les  navires  visit es  seront  agr em- 
blement surpris  si  le  visiteur  ne  leur  reproche  pas  de 
transporter  ce  qu'eux-memes  consideraient  comme  de 
contrebande.  Bien  n'emp^che  une  Puissance  de  faire  une 
pareille  declaration  en  temps  de  paix.  Voir  ce  qui  est 
dit  a  propos  de  F article  23. 
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Railway  material  includes  fixed  material  such  as  rails, 
sleepers,  turntables,  parts  designed  for  the  construction 
of  bridges,  and  rolling  stock  such  as  locomotives  and  cars. 


Article  25. 

Articles  and  materials  susceptible  of  use  in  war  as  well  as 
for  purposes  of  peace,  and  other  than  those  enumerated  in 
Articles  22  and  24,  may  be  added  to  the  list  of  conditional 
contraband  by  means  of  a  declaration,  which  must  be  noti- 
fied in  the  manner  provided  for  in  the  second  paragraph  of 
Article  23. 

This  provision  corresponds,  as  regards  conditional  con- 
traband, to  the  provision  of  Article  23  as  regards  absolute 
contraband. 

Article  26. 

If  a  Power  waives,  so  far  as  it  is  concerned,  the  right  to 
regard  as  contraband  of  war  articles  and  materials  which  are 
comprised  in  any  of  the  classes  enumerated  in  Articles  22 
and  24,  it  shall  make  known  its  intention  by  a  declaration 
notified  in  the  manner  provided  for  in  the  second  paragraph 
of  Article  23. 

A  belligerent  may  not  wish  to  use  the  right  to  regard  as 
contraband  of  war  the  articles  included  in  the  above  lists. 
It  may  please  him  either  to  put  under  conditional  contra- 
band an  article  included  in  absolute  contraband  or  to 
declare  free,  so  far  as  he  is  concerned,  the  trade  in  some 
article  included  in  one  class  or  the  other.  It  is  desirable 
that  he  should  make  known  his  intention  on  this  subject, 
and  it  is  probable  that  he  will  do  so  in  order  to  have  the 
advantage  of  the  measure.  If  he  does  not  do  so,  and  if  he 
confines  himself  to  giving  instructions  to  his  cruisers,  the 
vessels  visited  and  searched  will  be  agreeably  surprised 
if  the  visiting  officer  does  not  hold  them  liable  for  carrying 
what  they  themselves  consider  as  contraband.  Nothing 
prevents  a  Power  from  making  such  a  declaration  in 
time  of  peace.     See  what  is  said  as  regards  Article  23. 
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Article  27. 

Les  objets  et  materiaux  qui  ne  sont  pas  susceptibles  de 
servir  aux  usages  de  la  guerre,  ne  peuvent  pas  etre  declares 
contrebande  de  guerre. 

L' existence  (Tune  liste  dite  libre  (article  28)  rend  utile 
cette  affirmation  que  les  objets  qui  ne  sont  pas  suscep- 
tibles de  servir  aux  usages  de  la  guerre  ne  peuvent  etre 
declares  contrebande  de  guerre.  On  aurait  pu  croire 
que  les  objets  ne  rentrant  pas  dans  cette  liste  peuvent 
6tre  declares  au  moins  de  contrebande  conditionnelle. 

Article  28. 

Ne  peuvent  pas  etre  declares  contrebande  de  guerre  les 
articles  suivants,  savoir: 

1°  Le  coton  brut,  les  laines,  soies,  jutes,  lins,  chanvres 
bruts,  et  les  autres  matieres  premieres  des  industries  textiles, 
ainsi  que  leurs  files. 

2°  Les  noix  et  graines  oleagineuses;  le  coprah. 

3°  Les  caoutchoucs,  resines,  gommes  et  laques;  le  houblon. 

4°  Les  peaux  brutes,  les  comes,  os  et  ivoires. 

5°  Les  engrais  naturels  et  artificiels,  y  compris  les  nitrates 
et  phosphates  pouvant  servir  a  V agriculture. 

6°  Les  miner ais. 

7°  Les  terres,  les  argiles,  la  chaux,  la  craie,  les  pierres  y 
compris  les  marbres,  les  briques,  ardoises  et  tuiles. 

8°  Les  porcelaines  et  verreries. 

9°  Le  papier  et  les  matieres  preparees  pour  sa  fabrication. 

10°  Les  savons,  couleurs,  y  compris  les  matieres  exclusive- 
ment  destinies  a  les  produire,  et  les  vernis. 

11°  ^hypochlorite  de  chaux,  les  cendres  de  soude,  la 
soude  caustique,  le  sulfate  de  soude  en  pains,  Vammoniaque,  . 
le  sulfate  Vammoniaque  et  le  sulfate  de  cuivre. 

12°  Les  machines  servant  a  V agriculture,  aux  mines,  aux 
industries  textiles  et  a  Vimprimerie. 

13°  Les  pierres  precieuses,  les  pierres  fines,  les  perles,  la 
nacre  et  les  coraux. 

14°  Les  horloges,  pendules,  et  montres  autres  que  les 
chronometres . 
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Article  27. 

Articles  and  materials  which  are  not  susceptible  of  use  in 
war  are  not  to  be  declared  contraband  of  war. 

The  existence  of  a  so-called  free  list  (Article  28)  makes 
useful  this  statement  that  articles  which  are  not  suscepti- 
ble of  use  in  war  are  not  to  be  declared  contraband  of 
war.  It  might  have  been  thought  that  articles  not  in- 
cluded in  that  list  might  at  least  be  declared  conditional 
contraband. 

Article  28. 

The  following  articles  are  not  to  be  declared  contraband  of 
war:  , 

(1.)  Raw  cotton,  wool,  silk,  jute,  fax,  hemp,  and  other 
raw  materials  of  the  textile  industries,  and  also  yarns  of  the 
same. 

(2.)   Nuts  and  oil  seeds;  copra. 

(3.)  Rubber,  resins,  gumsy  and  lacs;  hops. 

(4.)  Raw  hides,  horns,  bones,  and  ivory. 

(5.)  Natural  and  artificial  manures,  including  nitrates 
and  phosphates  for  agricultural  purposes. 

(6.)    Metallic  ores. 

(7.)  Earths,  clays,  lime,  chalk,  stone,  including  marble, 
bricks,  slates,  and  tiles. 

(8.)   Chinaware  and  glass. 

(9.)  Paper  and  materials  prepared  for  its  manufacture. 

(10.)  Soap,  paint  and  colours,  including  articles  exclu- 
sively used  in  their  manufacture,  and  varnishes. 

(11.)  Bleaching  powder,  soda  ash,  caustic  soda,  salt  cake, 
ammonia,  sulphate  of  ammonia,  and  sulphate  of  copper. 

(12.)  Agricultural,  mining,  textile,  and  printing  ma- 
chinery. 

(13.)  Precious  stones,  semi-precious  stones,  pearls, 
mother-of-pearl,  and  coral. 

(14.)   Clocks  and  watches,  other  than  chronometers. 
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15°  Les  articles  de  mode  et  les  oh  jets  de  fantaisie. 
16°  Les  plumes  de  tout  genre,  les  crins  et  soies. 
17°  Les  objets  d 'ameublement  ou  d!  ornement;  les  meubles 
et  accessoires  de  bureau. 

(Test  pour  diminuer  les  inconvenients  de  la  guerre  pour 
le  commerce  qu'il  a  ete  juge  utile  de  dresser  cette  liste  dite 
libre,  ce  qui  ne  veut  pas  dire,  comme  il  a  ete  explique 
plus  haut,  que  tous  les  objets  restes  en  dehors  pourraient 
etre  declares  contrebande  de  guerre. 

Les  minerals  sont  les  produits  des  mines  servant  a  ob- 
tenir  des  metaux  {metallic  ores). 

On  avait  demande  de  faire  rentrer  dans  le  10°  les 
produits  tinctoriaux;  cela  a  paru  trop  general;  il  y  a  des 
matieres  d'ou  on  tire  des  couleurs,  comme  le  charbon, 
mais  qui  servent  aussi  a  d'autres  usages.  Les  produits 
qui  ne  sont  utilises  que  pour  obtenir  des  couleurs  benefi- 
cient  de  Y exemption. 

Les  " articles  de  Paris"  dont  tout  le  monde  comprend 
la  signification  rentrent  dans  le  15°. 

Dans  le  16°,  il  s'agit  des  soies  de  certains  animaux 
comme  les  pores  et  les  sangliers. 

Les  tapis  et  les  nattes  rentrent  dans  les  objets  d' ameu- 
blement et  d'ornement  (17°). 

Article  29. 

Ne  peuvent  non  plus  etre  consider  es  comme  contrebande 
de  guerre: 

1°  Les  objets  et  materiaux  servant  exclusivement  a  soigner 
les  malades  et  les  blesses.  Toutefois,  Us  peuvent,  en  cas  de 
necessite  militaire  importante,  etre  requisitionnes,  moyen- 
nant  une  indemnite,  lorsqu'ils  ont  la  destination  prevue  a 
V article  30. 

2°  Les  objets  et  materiaux  destines  a  V usage  du  navire  ou 
Us  sont  trouves,  ainsi  qu'a  V usage  de  V equipage  et  des 
passagers  de  ce  navire  pendant  la  traversee. 

Si  les  objets  enumeres  dans  Particle  29  ne  sont  pas  non 
plus  consideres  comme  contrebande  de  guerre,  e'est  pour 
des  motifs  autres  que  ceux  qui  ont  fait  admettre  la  liste 
de  r article  28. 
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(15.)   Fashion  and  fancy  goods. 
(16.)   Feathers  of  all  Jcinds,  hairs,  and  bristles. 
(17)  Articles    of  household  furniture    and    decoration; 
office  furniture  and  accessories. 

In  order  to  lessen  the  inconvenience  of  war  as  regards 
neutral  trade  it  has  been  thought  useful  to  prepare  this 
so-called  free  list,  but  this  does  not  mean,  as  has  been 
explained  above,  that  all  articles  left  out  might  be  de- 
clared contraband  of  war. 

The  ores  (les  minerais)  are  the  product  of  mines  from 
which  metals  are  obtained. 

There  was  a  demand  that  dyestuffs  should  be  included 
in  (10),  but  this  seemed  too  general;  there  are  materials 
from  which  colours  are  produced,  such  as  coal,  but  which 
also  serve  other  uses.  Products  which  are  used  only  for 
making  colours  enjoy  the  exemption. 

" Articles  de  Paris,"  the  meaning  of  which  is  univer- 
sally understood,  come  under  (15). 

In  (16)  reference  is  to  the  hair  of  certain  animals,  such 
as  pigs  and  wild  boars. 

Carpets  and  mats  are  included  under  household  furni- 
ture and  ornaments  (17). 

Article  29. 

Neither  are  the  following  to  be  regarded  as  contraband  of 
war: 

(1.)  Articles  and  materials  serving  exclusively  for  the  care 
of  the  sick  and  wounded.  They  may,  nevertheless,  in  case  of 
urgent  military  necessity  and  subject  to  the  payment  of 
compensation,  be  requisitioned,  if  their  destination  is  that 
specified  in  Article  30. 

(2.)  Articles  and  materials  intended  for  the  use  of  the 
vessel  in  which  they  are  found,  as  well  as  those  for  the  use  of 
her  crew  and  passengers  during  the  voyage. 

The  articles  enumerated  in  Article  29  are  not  regarded 
as  contraband,  but  for  reasons  different  from  those  which 
have  led  to  the  adoption  of  the  list  in  Article  28. 
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Des  raisons  d'humanite  ont  fait  ecarter  les  objets  et 
materiaux  servant  exclusivement  a  soigner  les  malades  et 
les  blesses,  ce  qui  comprend  naturellement  les  drogues  et 
les  divers  medicaments.  II  ne  s'agit  pas  des  bateaux 
hospitaliers,  pour  lesquels  une  immunite  speciale  est 
assuree  par  la  Convention  de  La  Haye  du  18  octobre  1907, 
mais  de  navires  de  commerce  ordinaires  dont  le  charge- 
ment  comprendrait  des  objets  de  la  nature  indiquee.  Le 
croiseur  a  toutefois  le  droit,  en  cas  de  necessite  impor- 
tante,  de  requisitionner  ces  objets  pour  les  besoins  de  son 
equipage  ou  de  sa  flotte;  cette  requisition  ne  peut  etre 
faite  que  moyennant  indemnite.  Mais  il  faut  remarquer 
que  ce  droit  de  requisition  ne  peut  s'exercer  dans  tous 
les  cas.  Les  objets  dont  il  s'agit  doivent  avoir  la  des- 
tination prevue  a  Particle  30,  c'est-a-dire,  la  destination 
ennemie.  Autrement  le  droit  commun  reprend  son 
empire :  un  belligerant  ne  saurait  avoir  le  droit  de  requi- 
sition a  l'egard  des  navires  neutres  en  pleine  mer. 

On  ne  peut  non  plus  considerer  comme  contrebande  les 
objets  et  materiaux  destines  a  Tusage  du  navire  et  qui 
pourraient,  en  eux-memes  et  par  leur  nature,  constituer 
de  la  contrebande  de  guerre,  par  exemple  les  armes  des- 
tinees  a  defendre  le  navire  contre  les  pirates  ou  a  faire  des 
signaux.  II  en  est  de  me'me  de  ce  qui  est  destine  a  Fusage 
de  T  equipage  et  des  passagers  pendant  la  traversee;  V  equip- 
age comprend  ici  tout  le  personnel  du  navire  en  general. 

De  la  destination  de  la  contrebande. — Comme  il  a  ete  dit, 
le  deuxieme  element  de  la  notion  de  contrebande  est  la 
destination.  De  grandes  difficultes  se  sont  produites  a 
ce  sujet  et  se  symbolisent  dans  la  theorie  du  voyage  con- 
tinu,  souvent  combattue  ou  invoquee  sans  que  Ton  se 
rende  bien  compte  de  son  exacte  signification.  II  faut 
envisager  simplement  les  situations  en  elles-memes  et 
voir  comment  elles  doivent  6tre  reglees  de  maniere  a  ne 
pas  tracasser  inutilement  les  neutres  et  a  ne  pas  sacrifier 
les  droits  legitimes  des  belligerants. 

Pour  amener  un  rapprochement  entre  des  theories  et 
des  pratiques  contraires,  on  a  separe,  a  ce  point  de  vue, 
la  contrebande  absolue  de  la  contrebande  conditionnelle. 

A  la  contrebande  absolue  se  rapportent  les  articles  30 
a  32;  a  la  contrebande  conditionnelle,  les  articles  33  a  36. 
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Motives  of  humanity  have  exempted  articles  and  mate- 
rials exclusively  used  to  aid  the  sick  and  wounded,  which 
naturally  include  drugs  and  different  medicines.  This  does 
not  concern  hospital-ships,  for  which  special  immunity  is 
provided  under  the  convention  of  The  Hague  of  the  18th 
October,  1907,  but  to  ordinary  merchant  vessels,  whose 
cargo  includes  articles  of  the  kind  mentioned.  The 
cruiser  has,  however,  the  right,  in  case  of  urgent  necessity, 
to- requisition  such  articles  for  the  needs  of  her  crew  or  of 
the  fleet  to  which  she  belongs ;  the  requisition  can  only  be 
made  on  payment  of  compensation.  It  must,  however, 
be  observed  that  this  right  of  requisition  may  not  be  exer- 
cised in  all  cases.  The  articles  in  question  must  have  the 
destination  specified  in  Article  30,  that  is  to  say,  an  enemy 
destination.  Otherwise,  the  ordinary  law  prevails;  a 
belligerent  could  not  have  the  right  of  requisition  as 
regards  neutral  vessels  on  the  high  seas. 

Articles  and  materials  intended  for  the  use  of  the  ves- 
sel, which  might  in  themselves  and  by  their  nature,  be 
contraband  of  war,  are  not  considered  contraband  of 
war,  for  instance,  arms  intended  for  the  defence  of  the 
vessel  against  pirates  or  for  making  signals.  The  same 
is  true  of  articles  intended  for  the  use  of  the  crew  and 
passengers  during  the  voyage;  the  crew  here  includes  all 
persons  in  the  service  of  the  vessel  in  general. 

Destination  of  Contraband. — As  has  been  said,  the  sec- 
ond element  in  the  notion  of  contraband  is  destination. 
Great  difficulties  have  arisen  on  this  subject,  and  they 
are  typified  in  the  theory  of  continuous  voyage,  often 
attacked  or  adduced  without  a  clear  comprehension  of  its 
exact  meaning.  It  is  necessary  simply  to  consider  cases 
by  themselves  and  to  see  how  they  can  be  settled  in  a 
manner  not  unnecessarily  annoying  to  -neutrals  and 
without  sacrificing  the  legitimate  rights  of  belligerents. 

In  order  to  effect  a  compromise  between  conflicting 
theories  and  practices,  a  distinction  has  been  made  in  this 
connection  between  absolute  and  conditional  contraband. 

Articles  30  to  32  refer  to  absolute  contraband,  Articles 
33  to  36  to  conditional,  contraband. 
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Article  30. 

Les  articles  de  contrebande  absolue  sont  saisissables,  sJil 
est  etabli  qu'ils  sont  destines  au  territoire  de  Vennemi  ou  a 
un  territoire  occupe  par  lui  ou  a  ses  forces  armies.  Peu 
importe  que  le  transport  de  ces  objets  se  fasse  directement 
ou  exige,  soit  un  transbordement,  soit  un  trajet  par  terre. 

Les  objets  compris  dans  la  liste  de  Y article  22  consti- 
tuent de  la  contrebande  absolue,  quand  ils  sont  destines  a 
un  territoire  de  Tennemi  ou  a  un  territoire  occupe  par 
lui  ou  a  ses  forces  armees  de  terre  ou  de  mer.  Ces  objets 
sont  saisissables,  du  moment  qu'une  pareille  destination 
finale  peut  etre  etablie  par  le  capteur.  Ce  n'est  done 
pas  la  destination  du  navire  qui  est  decisive,  e'est  la  des- 
tination de  la  marchandise.  Celle-ci  a  beau  etre  a  bord 
d'un  navire  qui  doit  la  debarquer  dans  un  port  neutre; 
du  moment  que  le  capteur  est  a  m&me  d'etablir  que  cette 
marchandise  doit,  de  la,  etre  transported  en  pays  ennemi 
par  voie  maritime  ou  terrestre,  cela  suffit  pour  justifier 
la  saisie  et  ensuite  la  confiscation  de  la  cargaison.  C'est 
le  principe  meme  du  voyage  continu  qui  est  ainsi  consacre, 
pour  la  contrebande  absolue,  par  Particle  30.  On  regarde 
comme  ne  faisant  qu'un  tout  le  trajet  suivi  par  la  mar- 
chandise. 

Article  31. 

La  destination  prevue  a  V article  30  est  definitivement 
prouvee  dans  les  cas  suivants: 

1°  Lorsque  la  marchandise  est  documentee  pour  etre 
debar quee  dans  un  port  de  Vennemi  ou  pour  etre  livree  a 
ses  forces  armees. 

2°  Lorsque  le  navire  ne  doit  aborder  qu'a  des  ports 
ennemis,  ou  lorsqu'il  doit  toucher  a  un  port  de  Vennemi  ou 
rejoindre  ses  forces  armees,  avant  d'arriver  au  port  neutre 
pour  lequel  la  marchandise  est  documentee. 

Comme  il  a  ete  dit,  e'est  au  capteur  qu'incombe  Tobli- 
gation  de  prouver  que  la  marchandise  de  contrebande  a 
bien  la  destination  prevue  par  Y article  30.     Dans  certains 
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Article  30. 

Absolute  contraband  is  liable  to  capture  if  it  is  shown  to 
be  destined  to  the  territory  belonging  to  or  occupied  by  the 
enemy,  or  to  the  armed  forces  of  the  enemy.  It  is  immaterial 
whether  the  carriage  of  the  goods  is  direct  or  entails  either 
transhipment  or  transport  over  land. 

The  articles  included  in  the  list  in  Article  22  are  absolute 
contraband  when  they  are  destined  for  a  territory  of  the 
enemy  or  for  a  territory  occupied  by  the  enemy,  or  for 
his  armed  military  or  naval  forces.  These  articles  are 
liable  to  capture  as  soon  as  a  similar  final  destination 
can  be  shown  by  the  captor.  It  is  not,  therefore,  the 
destination  of  the  vessel  which  is  decisive,  it  is  the  des- 
tination of  the  goods.  It  makes  no  difference  if  these 
goods  are  on  board  a  vessel  which  is  to  discharge  them 
in  a  neutral  port;  as  soon  as  the  captor  is  able  to  show 
that  the  goods  are  to  be  forwarded  from  there  by  land 
or  sea  to  an  enemy  country,  that  is  sufficient  to  justify 
the  capture  and  subsequent  condemnation  of  the  cargo. 
It  is  the  very  principle  of  continuous  voyage,  which  as 
regards  absolute  contraband  is  thus  established  by  Article 
30.  The  journey  made  by  the  goods  is  regarded  as  mak- 
ing a  unit. 

Article  31. 

Proof  of  the  destination  specified  in  Article  30  is  com- 
plete in  the  following  cases: 

(1.)  When  the  goods  are  documented  to  be  discharged  in  a 
port  of  the  enemy,  or  to  be  delivered  to  his  armed  forces. 

(2.)  When  the  vessel  is  to  call  at  enemy  ports  only,  or 
when  she  is  to  touch  at  a  port  of  the  enemy  or  to  join  his 
armed  forces,  before  arriving  at  the  neutral  port  for  which  the 
goods  are  documented. 

As  has  been  said,  it  is  upon  the  captor  that  the  obliga- 
tion falls  of  proving  that  the  contraband  goods  really 
have  the  destination  specified  in  Article  30.     In  certain 
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cas  prevus  par  1' article  31,  cette  destination  est  definitive- 
ment  prouvee,  c'est-a-dire  que  la  preuve  contraire  n'est 
pas  admise. 

Premier  Cas. — La  marchandise  est  documentee  pour 
6tre  debarquee  dans  un  port  ennemi,  c'est-a-dire  que, 
d'apres  les  papiers  de  bord  qui  se  referent  a  cette  mar- 
chandise, elle  doit  bien  y  6tre  debarquee.  Ilya  alors  un 
veritable  aveu,  de  la  part  des  interesses  eux-memes,  de 
la  destination  ennemie. 

Deuxieme  Cas. — Le  navire  ne  doit  aborder  qu'a  des 
ports  ennemis  ou  bien  il  doit  toucher  a  un  port  ennemi 
avant  d'arriver  au  port  neutre  pour  lequel  la  marchan- 
dise est  documentee.  Ainsi  cette  marchandise  doit  bien, 
d'apres  les  papiers  qui  la  concernent,  6tre  debarquee 
dans  un  port  neutre,  mais  le  navire  qui  la  porte  doit, 
avant  d'arriver  a  ce  port,  toucher  a  un  port  ennemi. 
Elle  sera  saisissable  et  on  ne  reserve  pas  la  possibility  de 
prouver  que  la  destination  neutre  est  reelle  et  conforme 
aux  intentions  des  interesses.  La  circonstance  que, 
avant  de  parvevir  a  cette  destination,  le  navire  touchera 
a  un  port  ennemi,  ferait  naitre  un  trop  grand  risque  pour 
le  belligerant  dont  le  croiseur  visite  le  navire.  Sans 
supposer  m6me  une  fraude  premeditee,  il  pourrait  y 
avoir,  pour  le  capitaine  du  navire  de  commerce,  une  forte 
tentation  de  debarquer  la  contrebande  dont  il  trouverait 
un  prix  avantageux,  et,  pour  l'autorite  locale,  la  tentation 
de  requisitionner  cette  marchandise. 

Le  cas  ou  le  navire,  avant  d'arriver  au  port  neutre, 
doit  rejoindre  les  forces  armees  de  l'ennemi,  est  identique. 

Pour  simplifier,  la  disposition  ne  parle  que  d'un  port 
ennemi;  il  va  de  soi  qu'il  faut  lui  assimiler  le  port  occupe 
par  Vennemi,  comme  cela  resulte  de  la  regie  generale  de 
Farticle  30. 

Article  32. 

Les  papiers  de  bord  font  preuve  complete  de  Vitineraire 
du  navire  transportant  de  la  contrebande  absolue,  a  moins 
que  le  navire  soit  rencontre  ayant  manifestement  devie  de 
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cases  specified  in  Article  31  proof  of  the  destination  is  con- 
clusive, that  is  to  say,  the  proof  to  the  contrary  is  not 
admitted. 

First  Case. — The  goods  are  documented  for  discharge  in 
an  enemy  port,  that  is  to  say,  according  to  the  ship's 
papers  referring  to  those  goods,  they  are  to  be  discharged 
there.  There  is  then  a  real  admission,  on  the  part  of  the 
interested  parties  themselves,  of  enemy  destination. 

Second  Case. — The  vessel  is  to  touch  only  at  enemy 
ports;  or  she  is  to  touch  at  an  enemy  port  before  arriving 
at  the  neutral  port  for  which  the  goods  are  documented. 
Thus  these  goods,  according  to  the  papers  referring  to 
them,  are  to  be  discharged  in  a  neutral  port,  but  the  ves- 
sel which  carries  them  is  before  arriving  at  that  neutral 
port  to  touch  at  an  enemy  port.  The  goods  will  be  liable 
to  capture,  and  the  possibility  of  proving  that  their  neutral 
destination  is  real  and  in  accordance  with  the  intentions 
of  the  parties  interested  is  not  admitted.  The  fact  that, 
before  reaching  that  destination,  the  vessel  will  touch  at 
an  enemy  port,  would  occasion  too  great  a  risk  for  the 
belligerent  whose  cruiser  visits  the  vessel.  Even  without 
supposing  a  premeditated  fraud,  there  might  be  for  the 
master  of  the  merchant  vessel  a  strong  temptation  to  dis- 
charge the  contraband,  for  which  he  would  find  a  favor- 
able price,  and,  for  the  local  authorities,  a  temptation  to 
requisition  the  goods. 

The  case  where  the  vessel,  before  arriving  at  the  neu- 
tral port,  is  to  join  the  armed  forces  of  the  enemy  is  the 
same. 

For  the  sake  of  simplicity,  the  provision  speaks  only  of 
an  enemy  port;  it  is  understood  that  a  port  occupied  by  the 
enemy  is  to  be  similarly  regarded,  as  that  follows  from 
the  general  rule  in  Article  30. 

Article  32. 

The  ship's  papers  are  complete  proof  of  the  voyage  of  a 
vessel  transporting  absolute  contraband,  unless  the  vessel  is 
encountered  having  manifestly  deviated  from  the  route  which 
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la  route  qu'il  devrait  suivre  d'apres  ses  papiers  de  bord  et 
sans  pouvoir  justifier  d'une  cause  sufjisante  de  cette 
deviation. 

Les  papiers  de  bord  font  done  preuve  complete  de 
Fitineraire  du  navire,  a  moins  que  ce  navire  soit  ren- 
contre dans  des  circonstances  qui  montrent  que  Ton  ne 
peut  se  tier  a  leurs  allegations.  Voir,  d'ailleurs,  les 
explications  donnees  a  propos  de  Particle  35. 

Article  33. 

Les  articles  de  contrebande  conditionnelle  sont  saisissables , 
s'il  est  etabli  qu'ils  sont  destines  a  V  usage  des  forces  armees 
ou  des  administrations  de  VEtat  ennemi,  a  moins,  dans  ce 
dernier  cas,  que  les  circonstances  etablissent  qulen  fait  ces 
articles  ne  peuvent  etre  utilises  pour  la  guerre  en  cours; 
cette  dernier e  reserve  ne  s1  applique  pas  aux  envois  vises  par 
V article  24—4°. 

Les  regies  qui  concernent  la  contrebande  conditionnelle 
different  de  celles  qui  ont  ete  posees  pour  la  contrebande 
absolue,  a  un  double  point  de  vue:  1°  il  ne  s'agit  pas 
d'une  destination  a  Fennemi  en  general,  mais  d'une  des- 
tination a  Fusage  de  ses  forces  armees  ou  de  ses  adminis- 
trations; 2°  la  doctrine  du  voyage  continu  est  ecartee. 
A  la  premiere  idee  correspondent  les  articles  33  et  34; 
a  la  seconde  correspond  Farticle  35. 

Les  objets  compris  dans  la  liste  de  la  contrebande  con^ 
ditionnelle  peuvent  servir  a  des  usages  pacifiques  comme 
a  des  emplois  hostiles.  Si,  d'apres  les  circonstances, 
Femploi  pacifique  est  certain,  la  saisie  ne  se  justifie  pas; 
il  en  est  autrement  si  Femploi  hostile  doit  se  supposer,  ce 
qui  arrive,  par  exemple,  s'il  s'agit  de  vivres  destines  a 
une  armee  ou  a  une  flotte  de  Fennemi,  de  charbon 
destine  a  une  flotte  ennemie.  En  cas  pareil,  il  n'y  a 
evidemment  pas  de  doute.  Mais  que  faut-il  decider 
quand  e'est  a  Fusage  des  administrations  civiles  de  FEtat 
ennemi  que  les  objets  sont  destines?  C'est  de  F argent 
qui  est  envoye  a  une  administration  civile  et  qui  doit 
&tre  employe  au  paiement  du  salaire  de  ses  agents,  des 


DESTINATION   OF  CONDITIONAL  CONTRABAND.  79 

she  ought  to  follow  according  to  the  ship's  papers  and  being 
unable  to  justify  by  sufficient  reason  such  deviation. 


The  papers,  therefore,  are  conclusive  proof  of  the  voy- 
age of  the  vessel  unless  she  is  encountered  under  circum- 
stances which  show  that  their  statements  are  not  to  be 
trusted.  See  also  the  explanations  given  as  regards 
Article  35. 

Article  33. 

Conditional  contraband  is  liable  to  capture  if  it  is  shown 
that  it  is  destined  for  the  use  of  the  armed  forces  or  of  a  gov- 
ernment department  of  the  enemy  State,  unless  in  this  latter 
case  the  circumstances  show  that  the  articles  cannot  in  fact 
be  used  for  the  purposes  of  the  war  in  progress.  This  latter 
exception  does  not  apply  to  a  consignment  coming  under 
Article  24  (4). 

The  rules  which  relate  to  conditional  contraband  differ 
from  those  which  have  been  laid  down  for  absolute  con- 
traband in  two  respects:  (1)  there  is  no  question  of  des- 
tination for  the  enemy  in  general,  but  of  destination  for 
the  use  of  his  armed  forces  or  government  authorities; 
(2)  the  doctrine  of  continuous  voyage  is  excluded.  Arti- 
cles 33  and  34  refer  to  the  first,  and  Article  35  to  the  sec- 
ond principle. 

The  articles  included  in  the  list  of  conditional  contra- 
band may  serve  for  peaceful  uses  as  well  as  for  hostile 
purposes.  If,  from  the  circumstances,  the  peaceful  pur- 
pose is  certain,  their  capture  is  not  justified;  it  is  other- 
wise if  a  hostile  purpose  is  to  be  assumed,  which  happens, 
for  instance,  in  the  case  of  foodstuffs  destined  for  an 
enemy  army  or  fleet,  or  of  coal  destined  for  an  enemy  fleet. 
In  such  a  case  there  is  clearly  no  doubt.  But  what  is  the 
decision  when  the  articles  are  destined  for  the  civil 
authorities  of  the  enemy  State?  It  may  be  the  money 
sent  to  a  civil  authority  which  is  to  be  used  in  the  pay- 
ment of  salaries  of  its  officials,  or  rails  sent  to  a  department 
of  public  works.     In  these  cases  there  is  enemy  destina- 
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rails  de  chemin  de  fer  qui  sont  expedies  a  une  administra- 
tion des  travaux  publics.  II  y  aura,  dans  ces  cas,  desti- 
nation ennemie  rendant  la  marchandise  saisissable  d'abord 
et  confiscable  ensuite.  Cela  s'explique  pour  des  raisons 
a  la  fois  juridiques  et  pratiques.  L'Etat  est  un,  quoique 
les  fonctions  necessaires  a  son  action  soient  confiees  a 
diverses  administrations.  Si  une  administration  civile 
peut  recevoir  librement  des  vivres  ou  de  F  argent,  cela  ne 
profite  pas  a  elle  seule,  mais  a  FEtat  tout  entier,  y  com- 
pris  F  administration  militaire,  puisque  les  ressources 
generales  de  FEtat  augmentent  ainsi.  II  y  a  plus:  ce  que 
recoit  une  administration  civile  peut  6tre  juge  plus 
necessaire  a  F  administration  militaire  et  attribue  directe- 
ment  a  celle-ci.  L' argent  ou  les  vivres  reellement  des- 
tines a  une  administration  civile  peuvent  se  trouver  ainsi 
directement  employes  aux  besoins  de  Farmee.  Cette 
possibility,  qui  existe  toujours,  explique  pourquoi  la  des- 
tination aux  administrations  de  FEtat  ennemi  est  assi- 
milee  a  la  destination  aux  forces  armees. 

II  s'agit  des  administrations  de  V  Etat,  qui  sont  des 
dependances  du  pouvoir  central,  et  non  de  toutes  les 
administrations  qui  peuvent  exister  dans  FEtat  ennemi; 
les  administrations  locales,  municipales,  par  exemple,  n'y 
rentrent  pas,  et  ce  qui  serait  destine  a  leur  usage  ne  con- 
stituerait  pas  de  la  contrebande. 

La  guerre  peut  se  poursuivre  dans  des  circonstances 
telles  que  la  destination  a  F usage  d'une  administration 
civile  ne  puisse  etre  suspectee  et  ne  puisse,  par  conse- 
quent, donner  a  la  marchandise  le  caractere  de  contre- 
bande. Par  exemple,  une  guerre  existe  en  Europe  et  les 
colonies  des  pays  belligerants  ne  sont  pas,  en  fait,  attein- 
tes  par  la  guerre.  Les  vivres  ou  autres  objets  de  la  liste 
de  contrebande  conditionnelle  qui  seraient  destines  a 
F  us  age  d'une  administration  civile  coloniale  ne  seraient 
pas  reputes  contrebande  de  guerre,  parce  que  les  con- 
siderations invoquees  plus  haut  ne  s'appliqueni  pas  dans 
Fespece;  il  ne  peut  y  avoir  emprunt  pour  les  besoins  de  la 
guerre  des  ressources  de  F'administration  civile.  Excep- 
tion est  faite  pour  For  et  F argent  ou  les  papiers  repre- 
sentatifs  de  la  monnaie,  parce  qu'une  somme  d' argent  peut 
facilement  se  transmettre  d'un  bout  du  monde  a  F autre. 
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tion  rendering  the  goods  liable  in  the  first  place  to  cap- 
ture, and  subsequently  liable  to  condemnation.  This  is 
explained  by  reasons  at  once  juridical  and  practical.  The 
State  is  a  unit,  although  the  functions  necessary  for  its 
action  are  entrusted  to  different  authorities.  If  a  civil 
department  may  freely  receive  food  or  money,  it  is  not 
advantageous  to  that  department  alone,  but  to  the  entire 
State,  including  its  military  administration,  since  the  gen- 
eral resources  of  the  State  are  thereby  increased.  Further, 
what  a  civil  department  receives"  may  be  considered  of 
greater  use  to  the  military  administration  and  may  be 
directly  assigned  to  the  latter.  Money  or  food  really 
destined  for  a  civil  department  may  thus  come  to  be  used 
directly  for  the  needs  of  the  army.  This  possibility, 
which  is  always  present,  shows  why  destination  for  the 
authorities  of  the  enemy  State  is  assimilated  to  the  des- 
tination for  its  armed  forces. 


It  is  the  authorities  of  the  State  which  are  dependent  on 
the  central  power  that  are  in  question,  and  not  all  the 
authorities  which  may  exist  in  the  enemy  State;  local  and 
municipal  authorities,  for  instance,  are  not  included,  and 
what  is  destined  for  their  use  would  not  be  regarded  as 
contraband. 

War  may  be  waged  in  circumstances  such  that  the 
destination  for  the  use  of  a  civil  authority  cannot  be  ques- 
tioned, and  consequently  cannot  give  to  the  goods  the 
character  of  contraband.  For  instance,  a  war  exists  in 
Europe,  and  the  colonies  of  the  belligerent  countries  are 
not,  in  fact,  affected  by  the  war.  Food  or  other  articles 
in  the  list  of  conditional  contraband  destined  for  the  use 
of  a  civil  authority  of  a  colony  would  not  be  regarded  as 
contraband  of  war,  because  the  considerations  adduced 
above  do  not  apply  in  this  case;  it  would  not  be  possible 
to  draw  for  the  needs  of  the  war  on  the  resources  of  such 
civil  government.  Exception  is  made  in  case  of  gold, 
silver,  or  paper  money,  because  a  sum  of  money  can 
easily  be  sent  from  one  end  of  the  world  to  the  other. 
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Article  34. 

II  y  a  presomption  de  la  destination  prevue  a  V article  33, 
si  V envoi  est  adresse  aux  autorites  enemies,  ou  a  un  com- 
mercant  etabli  en  pays  ennemi,  et  lorsqu'il  est  notoire  que  ce 
commercantfournit  a  V ennemi  des  objets  et  materiaux  de  cette 
nature.  II  en  est  de  meme  si  V envoi  est  a  destination  dJune 
place  fortifiee  ennemie,  ou  d'une  autre  place  servant  de  base 
aux  forces  armies  ennemies;  toutefois,  cette  presomption  ne 
s' applique  point  aux  navires  de  commerce  lui-meme  faisant 
route  vers  une  de  ces  places  et  dont  on  entend  etablir  le 
caractere  de  contrebande. 

A  defaut  des  presomptions  ci-dessus,  la  destination  est 
presumee  innocente. 

Les  presomptions  etablies  dans  le  present  article  admet- 
tent  la  preuve  contraire. 

Ordinairement,  les  articles  de  contrebande  ne  seront  pas 
expressement  adresses  aux  autorites  militaires  ou  aux 
administrations  de  l'Etat  ennemi.  On  dissimulera  plus 
ou  moins  la  destination  veritable;  c'est  au  capteur  a 
T etablir  pour  justifier  la  saisie.  Mais  on  a  cru  raisonnable 
d; etablir  des  presomptions,  soit  a  raison  de  la  qualite  du 
destinataire,  soit  a  raison  du  caractere  de  la  place  a 
laquelle  sont  destines  les  objets.  (Test  une  autorite  enne- 
mie ou  un  commercant  etabli  en  pays  ennemi,  qui  est  le 
fournisseur  notoire  du  Gouvernement  ennemi  pour  les 
articles  dont  il  s'agit.  C'est  une  place  fortifiee  ennemie 
ou  une  place  servant  de  base  aux  forces  armees  ennemies, 
que  ce  soit  une  base  d'operations  ou  une  base  de  ravi- 
taillement. 

Cette  presomption  generale  ne  saurait  s'appliquer  au 
navire  de  commerce  lui-meme  qui  se  dirigerait  vers  une 
place  fortifiee  et-  qui  peut  bien,  par  lui-m^me,  constituer 
de  la  contrebande  relative,  mais  a  la  condition  que  sa 
destination  a  1' usage  des  forces  armees  ou  des  adminis- 
trations de  PEtat  ennemi  soit  directement  prouvee. 

A  defaut  des  presomptions  precedentes,  la  destination 
est  presumee  innocente.     C'est  le  droit  commun,  d'apres 
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Article  34. 

There  is  presumption  of  the  destination  referred  to  in 
Article  33  if  the  consignment  is  addressed  to  enemy  au- 
thorities, or  to  a  merchant,  established  in  the  enemy  country, 
and  when  it  is  well  known  that  this  merchant  supplies  ar- 
ticles and  material  of  this  kind  to  the  enemy.  The  pre- 
sumption is  the  same  if  the  consignment  is  destined  to  a 
fortified  place  of  the  enemy,  or  to  another  place  serving  as  a 
base  for  the  armed  forces  of  the  enemy;  this  presumption, 
however,  does  not  apply  to  the  merchant  vessel  herself  bound 
for  one  of  these  places  and  of  which  vessel  it  is  sought  to 
show  the  contraband  character. 

Failing  the  above  presumptions,  the  destination  is  pre- 
sumed innocent. 

The  presumptions  laid  down  in  this  Article  admit  proof 
to  the  contrary. 

Ordinarily  contraband  articles  will  not  be  directly  ad- 
dressed to  the  military  or  to  the  administrative  authori- 
ties of  the  enemy  State.  The  true  destination  will  be 
more  or  less  concealed.  It  is  for  the  captor  to  prove  it 
in  order  to  justify  the  capture.  But  it  has  been  thought 
reasonable  to  set  up  presumptions  based  on  the  nature 
of  the  person  to  whom  the  articles  are  destined,  or  on  the 
nature  of  the  place  for  which  the  articles  are  destined. 
It  may  be  an  enemy  authority  or  a  trader  established  in 
an  enemy  country  who,  as  a  matter  of  common  knowl- 
edge, supplies  the  enemy  Government  with  articles  of  the 
kind  in  question.  It  may  be  a  fortified  place  of  the 
enemy  or  a  place  serving  as  a  base,  whether  of  opera- 
tions or  of  supply,  for  the  armed  forces  of  the  enemy. 

This  general  presumption  may  not  be  applied  to  the 
merchant  vessel  herself  which  is  bound  for  a  fortified 
place,  except  on  condition  that  her  destination  for  the 
use  of  the  armed  forces  or  for  the  authorities  of  the  enemy 
State  is  directly  proved,  though  she  may  in  herself  be 
conditional  contraband. 

In  the  absence  of  the  preceding  presumptions,  the  des- 
tination is  presumed  to  be  innocent.     This  is  the  ordinary 
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lequel  le  capteur  doit  prouver  le  caractere  illicite  de  la 
marchandise  qu'il  pretend  saisir. 

Enfin,  toutes  les  presomptions  ainsi  etablies  dans 
Pinteret  du  capteur  ou  contre  lui  admettent  la  preuve 
contraire.  Les  tribunaux  nationaux  d'abord,  la  Cour  In- 
ternationale ensuite,  apprecieront. 

Article  35. 

Les  articles  de  contrebande  conditionnelle  ne  sont  sai- 
sissables  que  sur  le  navire  qui  fait  route  vers  le  territoire  de 
Vennemi  ou  vers  un  territoire  occufe  far  lui  ou  vers  ses 
forces  armees  et  qui  ne  doit  fas  les  decharger  dans  un  fort 
intermediate  neutre. 

Les  fafiers  de  b or d  font  freuve  comflete  de  Vitineraire 
du  navire  ainsi  que  du  lieu  de  dechargement  des  marchan- 
dises,  a  moins  que  ce  navire  soit  rencontre  ayant  manifeste- 
ment  devie  de  la  route  qu'il  devrait  suivre  d'afres  ses  fafiers 
de  bord  et  sans  fouvoir  justifier  dlune  cause  suffisante  de 
cette  deviation. 

Comme  il  a  ete  dit  plus  haut,  la  doctrine  du  voyage 
continu  a  ete  ecartee  pour  la  contrebande  conditionnelle. 
Celle-ci  n'est  done  saisissable  que  si  elle  doit  etre  de- 
barquee  dans  un  port  ennemi.  Du  moment  que  la  mar- 
chandise est  documented  pour  etre  debarquee  dans,  un 
port  neutre,  elle  ne  peut  constituer  de  la  contrebande,  et 
il  n'y  a  pas  a  rechercher  si,  de  ce  port  neutre,  elle  doit  6tre 
expediee  a  Fennemi  par  mer  ou  par  terre.  C'est  la  diffe- 
rence essentielle  avec  la  contrebande  absolue. 

Les  papiers  de  bord  font  preuve  complete  de  Fitineraire 
du  navire  et  du  lieu  de  dechargement  de  la  cargaison;  il 
en  serait  autrement  si  le  navire  etait  rencontre  ayant 
manifestement  devie  de  la  route  qu'il  devrait  suivre 
d'apres  ses  papiers  et  sans  pouvoir  justifier  d'une  cause 
suffisante  de  cette  deviation. 

Cette  regie  sur  la  preuve  fournie  par  les  papiers  de  bord 
a  pour  but  d'ecarter  des  pretentions  elevees  a  la  leg  ere 
par  un  croiseur  et  amenant  des  saisies  injustifiees.  Elle 
ne  doit  pas  etre  entendue  d'une  maniere  trop  absolue  qui 
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law,  according  to  which  the  captor  must  prove  the  illicit 
character  of  the  goods  which  he  claims  to  capture. 

Finally,  all  the  presumptions  thus  established  in  the 
interest  of  the  captor  or  against  him  admit  proof  to  the 
contrary.  The  national  tribunals,  in  the  first  place,  and, 
in  the  second,  the  International  Court,  will  exercise  their 
judgment. 

Article  35. 

Conditional  contraband  is  not  liable  to  capture,  except 
when  on  board  a  vessel  bound  for  territory  belonging  to  or 
occupied  by  the  enemy,  or  for  the  armed  forces  of  the  enemy, 
and  when  it  is  not  to  be  discharged  at  an  intervening  neutral 
port. 

The  ship's  papers  are  conclusive  proof  of  the  voyage  of 
the  vessel  as  also  of  the  port  of  discharge  of  the  goods,  unless 
the  vessel  is  encountered  having  manifestly  deviated  from 
the  route  which  she  ought  to  follow  according  to  the  ship's 
papers  and  being  unable  to  justify  by  sufficient  reason  such 
deviation. 

As  has  been  said  above,  the  doctrine  of  continuous 
voyage  is  excluded  for  conditional  contraband.  This  then 
is  liable  to  capture  only  if  it  is  to  be  discharged  in  an 
enemy  port.  As  soon  as  the  goods  are  documented  to 
be  discharged  in  a  neutral  port  they  can  not  be  contra- 
band, and  there  is  no  examination  as  to  whether  they 
are  to  be  forwarded  to  the  enemy  by  sea  or  land  from 
that  neutral  port.  This  is  the  essential  difference  from 
absolute  contraband. 

The  ship's  papers  furnish  complete  proof  as  to  the 
voyage  of  the  vessel  and  as  to  the  place  of  discharge  of 
the  cargo;  it  would  be  otherwise  if  the  vessel  were  en- 
countered having  manifestly  deviated  from  the  route 
which  she  should  follow  according  to  her  papers,  and 
unable  to  give  sufficient  reasons  to  justify  such  deviation. 

This  rule  as  to  the  proof  furnished  by  the  ship's  papers 
aims  to  prevent  claims  lightly  raised  by  a  cruiser  and 
giving  rise  to  unjustifiable  captures.  It  must  not  be  un- 
derstood in  a  manner  too  absolute  which  would  make  all 
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faciliterait  toutes  les  fraudes.  Ainsi  elle  n'est  pas  main- 
tenue  quand  le  navire  est  rencontre  en  mer  ayant  mani- 
festement  devie  de  la  route  qu'il  aurait  du  suivre  et  sans 
pouvoir  justifier  de  cette  deviation.  Les  papiers  de  bord 
sont  alors  contredits  par  la  realite  des  faits  et  perdent 
toute  force  probante;  le  croiseur  se  decidera  librement 
suivant  les  cas.  De  meme,  la  visite  du  navire  peut  per- 
mettre  de  constater  des  faits  qui  prouvent  d'une  maniere 
irrefutable  que  la  destination  du  navire  ou  le  lieu  de 
dechargement  de  la  marchandise  sont  faussement  in- 
diques  dans  les  papiers  de  bord.  Le  croiseur  apprecie 
alors  librement  les  circonstances  et  saisit  ou  non  le  navire 
suivant  cette  appreciation.  En  resume,  les  papiers  de 
bord  font  preuve,  a  moins  que  la  faussete  de  leurs  indi- 
cations ne  soit  demontree  par  les  faits.  Cette  restriction 
de  la  force  probante  des  papiers  de  bord  a  paru  aller  de  soi 
et  ne  pas  avoir  besoin  d'etre  expressement  mentionnee. 
On  n'a  pas  voulu  avoir  Fair  de  diminuer  la  force  de  la 
regie  generale,  qui  est  une  garantie  pour  le'  commerce 
neutre. 

De  ce  qu'une  indication  est  reconnue  fausse,  il  ne 
resulte  pas  que  la  force  probante  des  papiers  de  bord  soit 
infirmee  dans  son  ensemble.  Les  indications  pour 
lesquelles  aucune  allegation  de  faussete  ne  peut  etre 
verifiee  conservent  leur  valeur. 

Article  36. 

Par  derogation  a  V  article  35,  si  le  territoire  de  Vennemi 
n'a  pas  de  frontiere  maritime,  les  articles  de  contreoande 
conditionnelle  sont  saisissables ,  lorsqu'il  est  etabli  qu'ils  ont 
la  destination  f  revue  a  V  article  33. 

Le  cas  prevu  est  assurement  rare,  mais,  cependant,  il 
s'est  presente  dans  des  guerres  recentes.  Pour  la  con- 
trebande  absolue,  il  n'y  a  pas  de  difficulte,  puisque  la 
destination  a  Pennemi  peut  toujours  6tre  prouvee,  quel 
que  soit  Titineraire  a  suivre  par  la  marchandise  (article 
30).  II  en  est  autrement  pour  la  contrebande  condi- 
tionnelle, et  une  derogation  doit  etre  apportee  a  la  regie 
generale   de  Particle  35,   alinea  ler,  de  maniere  a  per- 
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frauds  easy.  Thus  it  does  not  hold  good  when  the  vessel 
is  encountered  at  sea  having  manifestly  deviated  from 
the  route  which  she  ought  to  have  followed,  and  unable 
to  justify  such  deviation.  The  ship's  papers  are  then 
contradicted  by  the  actual  facts  and  lose  all  value  as  evi- 
dence; the  cruiser  will  be  free  to  decide  according  to  the 
case.  In  the  same  way,  the  visit  and  search  of  the  vessel 
may  reveal  facts  which  prove  in  an  irrefutable  manner 
that  the  destination  of  the  vessel  or  the  place  of  discharge 
of  the  goods  is  incorrectly  entered  in  the  ship's  papers. 
The  commander  of  the  cruiser  is  then  free  to  judge  of  the 
circumstances  and  captures  or  does  not  capture  the  ves- 
sel according  to  his  judgment.  To  resume,  the  ship's 
papers  are  proof,  unless  the  facts  show  their  evidence  to 
be  false.  This  limitation  on  the  value  of  the  ship's  papers 
as  proof  seems  self-evident  and  not  to  need  special  men- 
tion. It  has  not  been  the  aim  to  appear  to  weaken  the 
force  of  the  general  rule,  which  forms  a  safeguard  for 
neutral  trade. 

Because  a  single  entry  is  shown  to  be  false,  it  does  not 
follow  that  the  force  of  the  ship's  papers  as  evidence  is 
nullified  as  a  whole.  The  entries  against  which  no  alle- 
gation of  fraud  can  be  proved  retain  their  value. 

Article  36. 

Notwithstanding  the  provisions  of  Article  35,  if  the  terri- 
tory of  the  enemy  has  no  seaboard,  conditional  contraband  is 
liable  to  capture  if  it  is  shown  that  it  has  the  destination  re- 
ferred to  in  Article  33. 

The  case  provided  for  is  certainly  rare,  but  has  never- 
theless arisen  in  recent  wars.  In  the  case  of  absolute 
contraband,  there  is  no  difficulty,  since  destination  for 
the  enemy  may  always  be  proved,  whatever  the  route 
which  the  goods  are  to  follow  (Article  30).  For  condi- 
tional contraband  the  case  is  different,  and  an  exception 
must  be  afforded  to  the  general  rule  laid  down  in  Article 
35,  paragraph  1,  so  as  to  allow  the  captor  to  establish 
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mettre  au  capteur  d'etablir  que  la  marchandise  suspecte 
a  bien  la  destination  speciale  prevue  a  Particle  33,  sans 
qu'on  puisse  objecter  le  fait  du  dechargement  dans  un 
port  neutre. 

Article  37. 

Le  navire  transportant  des  articles,  qui  sont  saisissables 
comme  contrebande  absolue  ou  conditionnelle,  pent  etre  saisi, 
en  haute  mer  ou  dans  les  eaux  des  belligerants,  pendant 
tout  le  cours  de  son  voyage,  meme  s'il  a  V intention  de  toucher 
a  un  port  d'escale  avant  d}atteindre  la  destination  ennemie. 

Le  navire  peut  etre  saisi  pour  cause  de  contrebande 
pendant  tout  le  cours  de  son  voyage,  pourvu  qu'il  soit 
dans  des  eaux  ou  un  acte  de  guerre  est  licite.  Le  fait  qu'il 
aurait  Fintention  de  toucher  a  un  port  d'escale  avant 
d'atteindre  la  destination  ennemie  n'empeche  pas  la 
saisie,  du  moment  que,  dans  Tespece,  la  destination 
ennemie  est  etablie  conformement  aux  regies  etablies 
par  les  articles  30  a  32  pour  la  contrebande  absolue,  par 
les  articles  33  a  35  pour  la  contrebande  conditionnelle,  et 
sous  la  reserve  de  F  exception  de  Particle  36. 

Article  38. 

Tine  saisie  ne  peut  etre  pratiquee  en  raison  d'un  transport 
de  contrebande  anterieurement  effectue  et  actuellement 
acheve. 

Un  navire  est  saisissable  quand  il  transporte  de  la  con- 
trebande, mais  non  pour  en  avoir  transporte. 

Article  39. 

Les  articles  de  contrebande  sont  sujets  a  confiscation. 

Cela  ne  presente  aucune  difUculte. 

Article  40. 

La  confiscation  du  navire  transportant  de  la  contrebande 
est  permise,  si  cette  contrebande  forme,  soit  par  sa  valeur, 
soit  par  son  poids,  soit  par  son  volume,  soit  par  son  fret, 
plus  de  la  moitie  de  la  cargaison. 
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that  the  suspected  goods  really  have  the  special  destina- 
tion provided  for  in  Article  33  without  the  possibility  of 
raising  in  contravention  the  consideration  of  discharge  in 
a  neutral  port. 

Article  37. 

A  vessel  carrying  articles  liable  to  capture  as  absolute  or 
conditional  contraband  may  be  captured  on  the  high  seas  or 
in  ihe  territorial  waters  of  the  belligerents  throughout  the 
whole  course  of  her  voyage,  even  if  she  has  the  intention  to 
touch  at  a  port  of  call  before  reaching  the  hostile  destination. 

The  vessel  may  be  captured  because  of  contraband 
during  the  whole  of  her  voyage,  provided  that  she  is  in 
waters  where  an  act  of  war  is  lawful.  The  fact  that  she 
intends  to  touch  at  a  port  of  call  before  reaching  the 
enemy  destination  does  not  prevent  capture,  since  in 
that  case  the  enemy  destination  is  proved  in  conformity 
with  the  rules  laid  down  in  Articles  30  to  32  for  absolute 
contraband,  and  in  Articles  33  to  35  for  conditional  con- 
traband, and  subject  to  the  exception  of  Article  36. 

Article  38. 

A  capture  is  not  to  be  made  on  the  ground  of  a  carriage  of 
contraband  previously  accomplished  and  at  the  time  com- 
pleted. 

A  vessel  is  liable  to  capture  when  it  is  carrying  contra- 
band, but  not  for  having  carried  contraband. 

Article  39. 
Contraband  is  liable  to  condemnation. 

This  presents  no  difficulty. 

Article  40. 

The  confiscation  of  the  vessel  carrying  contraband  is  al- 
lowed if  the  contraband  forms ,  either  by  value,  by  weight,  by 
volume,  or  by  freight,  more  than  half  the  cargo. 
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Tout  le  monde  admettait  bien  que,  dans  certains  cas, 
la  confiscation  de  la  contrebande  ne  suffit  pas  et  que  la 
confiscation  doit  atteindre  le  navire  lui-meme,  mais  les 
opinions  differaient  sur  la  determination  de  ces  cas. 
On  s'est  arrete  a  une  certaine  proportion  a  etablir  entre 
la  contrebande  et  F  ensemble  de  la  cargaison.  Mais  la 
question  se  subdivise:  1°  Quelle  sera  cette  proportion? 
La  solution  adoptee  tient  le  milieu  entre  les  solutions 
proposees,  qui  allaient  du  quart  aux  trois  quarts.  2° 
Comment  sera  calculee  cette  proportion?  La  contre- 
bande devra-t-elle  former  plus  de  la  moitie  de  la  cargaison 
en  volume,  en  poids,  en  valeur,  en  fret?  L'adoption 
d'un  criterium  determine  prete  a  des  objections  theo- 
riques  et  facilite  aussi  des  pratiques  destinees  a  eviter 
la  confiscation  du  navire  malgre  Timportance  de  la  cargai- 
son. Si  on  prend  le  volume  ou  le  poids,  le  capitaine 
prendra  des  marchandises  licites  assez  volumineuses 
ou  pesantes  pour  que  le  volume  ou  le  poids  de  la  contre- 
bande soit  inferieur.  Une  observation  analogue  peut 
etre  faite  en  ce  qui  concerne  la  valeur  ou  le  fret.  La  con- 
sequence est  qu'il  suffit,  pour  justifier  la  confiscation,  que 
la  contrebande  forme  plus  de  la  moitie  de  la  cargaison  a 
Tun  quelconque  des  points  de  vue  indiques.  Cela  peut 
paraitre  severe;  mais  d'une  part,  en  procedant  autre- 
ment,  on  faciliterait  des  calculs  frauduleux,  et  d' autre 
part,  il  est  permis  de  dire  que  la  confiscation  du  navire 
est  justiflee,  lorsque  le  transport  de  la  contrebande  etait 
une  partie  notable  de  son  trafic,  ce  qui  est  vrai  pour  cha- 
cun  des  cas  prevus. » 


Article  41. 

Si  le  navire  transportant  de  la  contrebande  est  reldcM, 
les  frais  occasionnes  au  capteur  par  la  procedure  devant 
la  juridiction  nationale  des  prises  ainsi  que  par  la  conserva- 
tion du  navire  et  de  sa  cargaison  pendant  V instruction  sont 
a  la  charge  du  navire. 

II  n'est  pas  juste  que,  d'une  part,  le  transport  de  con- 
trebande au-dela  d'une  certaine  proportion  entraine  la 
confiscation   du   navire,    tandis   qu'au-dessous   de   cette 
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It  was  universally  admitted,  however,  that  in  certain 
cases  the  condemnation  of  the  contraband  does  not  suf- 
fice, and  that  condemnation  should  extend  to  the  vessel 
herself,  but  opinions  differed  as  to  the  determination  of 
these  cases.  It  was  decided  to  fix  upon  a  certain  propor- 
tion between  the  contraband  and  the  total  cargo. 

But  the  question  divides  itself:  (1)  What  shall  be 
the  proportion?  The  solution  adopted  is  the  mean 
between  those  proposed,  which  ranged  from  a  quarter 
to  three  quarters.  (2)  How  shall  this  proportion  be 
reckoned?  Must  the  contraband  form  more  than  half 
the  cargo  in  volume,  weight,  value,  or  freight?  The 
adoption  of  a  single  fixed  standard  gives  rise  to  theo- 
retical objections,  and  also  encourages  practices  in- 
tended to  avoid  condemnation  of  the  vessel  in  spite 
of  the  importance  of  the  cargo.  If  the  standard  of 
volume  or  weight  is  adopted,  the  master  will  ship 
innocent  goods  sufficiently  bulky,  or  weighty  in  order 
that  the  volume  or  weight  of  the  contraband  may  be 
less.  A  similar  remark  may  be  made  as  regards  the 
value  or  the  freight.  The  consequence  is  that  it  suffices, 
in  order  to  justify  condemnation,  that  the  contraband 
should  form  more  than  half  the  cargo  according  to  any 
one  of  the  points  of  view  mentioned.  This  may  seem 
severe;  but,  on  the  one  hand,  proceeding  in  any  other 
manner  would  make  fraudulent  calculations  easy,  and, 
on  the  other,  it  mav  be  said  that  the  condemnation  of 
the  vessel  is  justified  when  the  carriage  of  contraband 
formed  an  important  part  of  her  venture,  which  is  true 
in  each  of  the  cases  specified. 

Article  41. 

If  a  vessel  carrying  contraband  is  released,  the  expenses 
incurred  by  the  captor  in  the  trial  before  the  national  prize 
court  as  also  for  the  preservation  and  custody  of  the  ship 
and  cargo  during  the  proceedings  are  chargeable  against  the 
ship. 

It  is  not  just  that,  on  the  one  hand,  the  carriage  of  more 
than  a  certain  proportion  of  contraband  should  involve 
the  condemnation  of  the  vessel,  whereas  if  less  than  this 
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proportion,  il  n'y  a  que  la  confiscation  de  la  contrebande, 
ce  qui  souvent  n'est  pas  une  perte  pour  le  capitaine,  le 
fret  de  cette  contrebande  ay  ant  ete  paye  a  Tavance. 
N'y  a-t-il  pas  la  un  encouragement  a  la  contrebande,  et 
ne  conviendrait-il  pas  de  faire  subir  une  certaine  peine 
pour  le  transport  inferieur  a  la  proportion  requise  pour  la 
confiscation?  On  avait  propose  une  espece  d' amende 
qui  aurait  pu  etre  en  rapport  avec  la  valeur  des  articles 
de  contrebande.  Des  objections  d'ordre  divers  ont  ete 
formulees  co'ntre  cette  proposition,  bien  que  le  principe 
d'une  perte  pecuniaireinfligee  a  raison  du  transport  de  la 
contrebande  eut  paru  justifie.  On  est  arrive  au  m6me  but 
d'une  autre  facon  en  disposant  que  les  frais  occasionnes 
au  capteur  par  la  procedure  devant  la  juridiction  nationale 
des  prises,  comme  par  la  conservation  du  navire  et  de 
sa  cargaison  pendant  Instruction,  sont  a  la  charge  du 
navire;  les  frais  de  conservation  du  navire  comprennent, 
le  cas  echeant,  les  frais  d'entretien  du  personnel  du 
navire  capture.  II  convient  d'aj outer  que  le  dommage 
cause  au  navire  par  sa  conduite  et  son  sejour  dans 
un  port  de  prise  est  de  nature  a  produire  Teffet  preventif 
le  plus  serieux  en  ce  qui  concerne  le  transport  de  la  con- 
trebande. 

Article  42. 

Les  marchandises  qui  appartiennent  au  proprietaire  de 
la  contrebande  et  qui  se  trouvent  a  bord  du  meme  navire  sont 
sujettes  a~ confiscation. 

Le  proprietaire  de  la  contrebande  est  puni  d'abord  par 
la  confiscation  de  sa  propriete  illicite;  il  Test  ensuite  par 
la  confiscation  des  marchandises,  meme  licites,  qu'il  peut 
avoir  sur  le  m§me  navire. 

Article  43. 

Si  un  navire  est  rencontre  en  mer  naviguant  dans  Vigno- 
rance  des  hostilites  ou  de  la  declaration  de  contrebande 
applicable  a  son  cJiargement,  les  articles  de  contrebande  ne 
peuvent  etre  confisques  que  moyennant  indemnite;  le  navire 
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proportion,  the  contraband  alone  is  confiscated,  which 
often  is  no  loss  for  the  master,  the  freight  of  this  contra- 
band having  been  paid  in  advance.  Does  this  not 
encourage  trade  in  contraband,  and  is  it  not  proper  to 
impose  a  certain  penalty  for  the  carriage  of  a  proportion 
of  contraband  less  than  that  entailing  condemnation  ?  A 
kind  of  fine  was  proposed  which  should  bear  a  relation 
to  the'  value  of  the  contraband  articles.  Objections  of 
various  kinds  were  expressed  against  this  proposal, 
although  the  principle  of  the  infliction  of  some  pecuniary 
loss  for  the  carriage  of  contraband  seemed  justified. 
The  same  object  was  attained  in  another  way  by  providing 
that  the  expenses  falling  on  the  captor  in  respect  of  the 
proceedings  before  the  national  prize  court  as  for  the  care 
and  custody  of  the  vessel  and  of  her  cargo  during  the 
proceedings  are  chargeable  to  the  vessel,  the  expenses  of 
the  care  and  custody  of  the  vessel  include  in  this  case 
the  cost  of  the  keep  of  the  personnel  of  the  captured 
vessel.  It  should  be  added  that  the  loss  caused  to  a 
vessel  by  being  taken  to  and  remaining  in  a  prize  port  is 
of  the  nature  to  afford  the  most  serious  deterrent  as 
regards  the  carriage  of  contraband. 

Article  42. 

Goods  which  belong  to  the  owner  of  the  contraband  and 
which  are  on  board  the  same  vessel  are  liable  to  condemna- 
tion. 

The  owner  of  the  contraband  is  punished  in  the  first 
place  by  the  condemnation  of  his  unlawful  property; 
and  in  the  second  by  the  condemnation  of  the  goods, 
even  if  innocent,  which  he  may  possess  on  board  the 
same  vessel. 

Article  43. 

If  a  vessel  is  encountered  at  sea  making  a  voyage  in 
ignorance  of  the  hostilities  or  of  the  declaration  of  contra- 
band affecting  her  cargo,  the  contraband  is  not  to  be  con- 
demned except  with  indemnity;  the  vessel  herself  and  the 
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et  le  surplus  de  la  cargaison  sont  exempts  de  la  confiscation 
et  des  frais  prevus  par  V article  J^.1.  II  en  est  de  meme 
si  le  capitaine,  apres  avoir  eu  connaissance  de  Vouverture 
des  hostilites  ou  de  la  declaration  de  contrebande,  n'a  pu 
encore  decharger  les  articles  de  contrebande. 

Le  navire  est  repute  connaitre  Vetat  de  guerre  ou  la 
declaration  de  contrebande,  lorsqu'il  a  quitte  un  port  neutre, 
apres  que  la  notification  de  Vouverture  des  hostilites  ou 
de  la  declaration  de  contrebande  a  ete  faite,  en  temps  utile, 
a  la  Puissance  dont  releve  ce  port.  Vetat  de  guerre  est,  en 
outre,  repute  connu  par  le  navire  lorsqu'il  a  quitte  un  port 
ennemi  apres  Vouverture  des  hostilites. 

La  disposition  a  pour  but  de  menager  les  neutres  qui, 
en  fait,  transporteraient  de  la  contrebande,  mais  auxquels 
on  ne  pourrait  rien  reprocher,  ce  qui  peut  se  presenter 
dans  deux  cas.  Le  premier  est  celui  ou  ils  ne  connaissent 
pas  Fouverture  des  hostilites;  le  second  est  celui  ou,  tout 
en  connaissant  cette  ouverture,  ils  ignorent  la  declaration 
de  contrebande  qu'a  faite  un  belligerant  conformement 
aux  articles  23  et  25,  et  qui  est  precisement  applicable 
a  tout  ou  partie  du  chargement.  II  serait  injuste  de 
saisir  le  navire  et  de  confisquer  la  contrebande;  d' autre 
part,  le  croiseur  ne  peut  etre  oblige  de  laisser  aller  a 
Fennemi  des  produits  propres  a  la  guerre  et  dont  celui-ci 
peut  avoir  grand  besoin.  Les  interets  en  presence  sont 
concilies  en  ce  sens  qu'alors  la  confiscation  ne  peut  avoir 
lieu  que  moyennant  indemnite  (voir,  dans  un  ordre 
d'idees  analogue,  la  Convention  du  18  octobre  1907,  sur 
le  regime  des  navires  de  commerce  ennemis  au  debut  des 
hostilites) . 

Article  44. 

Le  navire  arrete  pour  cause  de  contrebande  et  non  sus- 
ceptible de  confiscation  a  raison  de  la  proportion  de  la  contre- 
bande peut  etre  autorise,  suivant  les  circonstances,  a  con- 
tinuer  sa  route,  si  le  capitaine  est  pret  a  livrer  la  contre- 
bande au  bdtiment  belligerant. 

La  remise  de  la  contrebande  est  mentionnee  par  le  capteur 
sur  le  livre  de  bord  du  navire  arrete,  et  le  capitaine  de  ce 
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remainder  of  the  cargo  are  exempt  from  condemnation  and 
from  the  expenses  referred  to  in  Article  1±1 .  The  case  is  the 
same  if  the  master  after  becoming  aware  of  the  opening  of 
hostilities,  or  of  the  declaration  of  contraband,  has  not  yet 
been  able  to  discharge  the  contraband. 

A  vessel  is  deemed  to  be  aware  of  the  state  of  war,  or  of 
the  declaration  of  contraband,  if  she  left  a  neutral  port  after 
there  had  been  made  in  sufficient  time  the  notification  of  the 
opening  of  hostilities,  or  of  the  declaration  of  contraband,  to 
the  power  to  which  such  port  belongs.  A  vessel  is  also 
deemed  to  be  aware  of  a  state  of  war  if  she  left  an  enemy 
port  after  the  opening  of  hostilities. 

This  provision  has  for  its  aim  to  protect  neutrals  who 
might  in  fact  be  carrying  contraband,  but  against  whom 
no  charge  could  be  made,  which  may  happen  in  two  cases. 
The  first  is  that  in  which  they  do  not  know  of  the  opening 
of  hostilities;  the  second  is  that  in  which,  though  they 
know  of  this,  they  do  not  know  of  the  declaration  of 
contraband  a  belligerent  has  made,  in  accordance  with 
Articles  23  and  25,  and  which  is,  properly  applicable  to 
the  whole  or  a  part  of  the  cargo.  It  would  be  unjust  to 
capture  the  ship  and  condemn  the  contraband;  on  the 
other  hand,  the  cruiser  cannot  be  bound  to  permit  to  go  on 
to  the  enemy  goods  suitable  for  use  in  the  war  and  of  which 
he  may  be  in  urgent  need.  These  opposing  interests  are 
reconciled  in  the  sense  that  the  condemnation  may  take 
place  only  on  the  payment  of  compensation  (see  for  a 
similar  idea  the  convention  of  the  18th  October,  1907, 
on  the  rules  for  enemy  merchant  vessels  on  the  outbreak 
of  hostilities). 

Article  44. 

A  vessel  stopped  because  carrying  contraband,  and  not 
liable  to  condemnation  on  account  of  the  proportion  of  con- 
traband, may,  according  to  circumstances,  be  allowed  to 
continue  her  voyage  if  the  master  is  ready  to  deliver  the  con- 
traband to  the  belligerent  ship. 

The  delivery  of  the  contraband  is  to  be  entered  by  the 
captor  on  the  logbook  of  the  vessel  stopped,  and  the  master  of 
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navire  doit  remettre  au  capteur  copie  certifiee  conforme  de 
tous  papier s  utiles. 

Le  capteur  a  lafaculte  de  detruire  la  contrebande  qui  lui 
est  ainsi  livree. 

Un  navire  neutre  est  arrete  pour  cause  de  contre- 
bande. II  n'est  pas  susceptible  de  confiscation,  parce 
que  la  contrebande  n'atteint  pas  la  proportion  prevue 
par  T article  40.  II  peut  neanmojns  etre  conduit  dans 
un  port  de  prise  pour  qu'il  y  ait  un  jugement  relatif  a  la 
contrebande.  Ce  droit  du  capteur  parait  excessif  dans 
certains  cas,  si  on  compare  le  peu  d'importance  que 
peut  avoir  la  contrebande  (une  caisse  de  fusils  ou  de 
revolvers,  par  exemple)  et  le  grave  prejudice  qu'en- 
trainent  pour  le  navire  ce  detournement  de  sa  route 
et  sa  retenue  pendant  le  temps  de  l'instruction.  Aussi 
s'est-on  demande  s'il  n'etat  pas  possible  de  reconnaitre 
au  navire  neutre  le  droit  de  continuer  sa  route  moyen- 
nant  la  remise  des  objets  de  contrebande  au  capteur  qui, 
de  son  cote,  n'aurait  pu  les  refuser  que  pour  des  motifs 
suffisants,  par  exemple,  le  mauvais  etat  de  la  mer,  qui 
rend  le  transbordement  impossible  ou  difficile,  des 
soupcons  fondes  au  sujet  de  la  quantite  veritable  de 
contrebande  que  porte  le  navire  de  commerce,  la  diffi- 
culte  de  loger  les  objets  a  bord  du  navire  de  guerre,  &c. 
Cette  proposition  n'a  pas  reuni  les  suffrages  suffisants. 
On  a  pretendu  qu'il  etait  impossible  d'imposer  une 
pareille  obligation  au  croiseur  pour  lequel  cette  remise 
presenterait  presque  toujours  des  inconvenients.  Si,  par 
hasard,  il  n'y  en  a  pas,  le  croiseur  ne  la  refusera  pas,  parce 
qu'il  aura  lui-meme  avantage  a  ne  pas  etre  detourne  de 
sa  route  par  la  necessite  de  conduire  le  navire  dans  un 
port.  Le  systeme  de  l'obligation  etant  ainsi  ecarte,  on  a 
decide  de  reglementer  la  remise  facultative  qui,  espere-t- 
on,  sera  pratiquee  toutes  les  fois  que  ce  sera  possible,  au 
grand  avantage  des  deux  parties.  Les  formalites  pre- 
vues  sont  tres  simples  et  n  exigent  pas  d' explication. 

Un  jugement  du  tribunal  des  prises  devra  intervenir  au 
sujet  de  la  marchandise  ainsi  remise.     C'est  pour  cela  que 
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the  vessel  must  furnish  the  captor  duly  certified  copies  of  all 
relevant  papers. 

The  captor  is  at  liberty  to  destroy  the  contraband  which  is 
thus  delivered  to  him. 

A  neutral  vessel  is  stopped  because  of  contraband. 
She  is  not  liable  to  condemnation,  because  the  contraband 
does'  not  reach  the  proportion  specified  in  Article  40. 
She  can  nevertheless  be  taken  to  a  prize  port  in  order 
that  she  may  receive  there  judgment  relative  to  the  con- 
traband. This  right  of  the  captor  appears  excessive  in 
certain  cases,  if  the  slight  importance  which  the  contra- 
band, (for  instance,  a  case  of  guns  or  revolvers),  may  have 
is  compared  with  the  heavy  loss  the  turning  out  of  her 
course  and  detention  during  the  time  of  the  proceedings 
may  involve  for  the  vessel.  The  question  has,  therefore, 
been  asked  whether  the  right  of  the  neutral  vessel  to 
continue  her  voyage  might  not  be  admitted  on  condition 
that  the  contraband  articles  be  handed  over  to  the  captor, 
who,  on  his  part,  might  only  refuse  them  for  sufficient 
reasons,  for  instance,  the  bad  state  of  the  sea,  which 
would  make  transhipment  impossible  or  difficult,  reason- 
able suspicions  as  to  the  actual  amount  of  contraband 
which  the  merchant  vessel  is  carrying,  the  difficulty  of 
stowing  the  articles  on  board  the  warship,  &c.  This  pro- 
posal did  not  win  sufficient  approval.  It  was  alleged 
that  it  would  be  impossible  to  impose  such  an  obligation 
on  the  cruiser,  for  which  this  handing  over  would  almost 
always  present  disadvantages.  If,  by  chance,  it  has 
none,  the  cruiser  will  not  refuse  it,  because  she  herself 
will  have  the  advantage  of  not  being  turned  out  of  her 
course  by  the  necessity  of  taking  the  vessel  to  a  port. 
The  principle  of  an  obligation  having  thus  been  excluded, 
it  was  decided  to  make  a  rule  for  the  voluntary  handing 
over  of  the  contraband,  which,  it  is  hoped,  will  be  carried 
out  whenever  possible,  to  the  great  advantage  of  both 
parties.  The  formalities  provided  for  are  very  simple  and 
need  no  explanation. 

A  judgment  of  a  prize  court  must  be  rendered  as  regards 
the  goods  thus  handed  over.     For  this  reason  the  captor 
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le  capteur  doit  se  munir  des  papiers  necessaires.  On 
pourrait  concevoir  qu'il  y  eut  doute  sur  le  caractere  de 
certains  objets  que  le  croiseur  pretend  6tre  de  contre- 
bande;  le  capitaine  du  navire  de  commerce  conteste,  mais 
il  prefere  les  livrer  pour  avoir  la  faculte  de  continuer  sa 
route.  II  n'y  a  la  qu'une  saisie  devant  etre  confirmee 
par  la  juridiction  des  prises. 

La  contrebande  livree  par  le  navire  de  commerce  peut 
embarrasser  le  croiseur  qui  doit  etre  laisse  libre  de  la 
detruire  au  moment  meme  de  la  remise  ou  posterieure- 
ment. 

Chapitre  III.— DE  L' A  SSI  STANCE  HOSTILE. 

D'une  maniere  generale,  on  peut  dire  que  le  navire  de 
commerce  qui  manque  a  la  neutrality,  soit  en  transportant 
de  la  contrebande  de  guerre,  soit  en  violant  un  blocus, 
fournit  une  assistance  a  Pennemi,  et  c'est  a  ce  titre  que 
le  belligerant  au  prejudice  duquel  il  agit  peut  lui  faire 
subir  certaines  pertes.  Mais  il  y  a  des  cas  ou  cette  as- 
sistance hostile  est  particulierement  caracterisee  et  qu'on 
a  juge  necessaire  de  prevoir  specialement.  On  en  a  fait 
deux  categories  d'apres  la  gravite  du  fait  reproche  au 
navire  neutre. 

Dans  les  cas  qui  rentrent  dans  la  premiere  categorie 
(article  45),  le  navire  est  confisque,  et  on  lui  applique  le 
traitement  du  navire  sujet  a  confiscation  pour  transport 
de  contrebande.  Cela  signifie  que  le  navire  ne  perd  pas 
sa  qualite  de  neutre  et  a  droit  aux  garanties  admises 
pour  les  navires  neutres;  par  exemple,  il  ne  pourrait  etre 
detruit  par  le  capteur  que  dans  les  conditions  etablies 
pour  les  navires  neutres  (articles  48  et  suivants) ;  la  regie 
le  pavilion  couvre  lamarchandise  s'  applique  -en  ce  qui  con- 
cerne  la  marchandise  qui  se  trouve  a  bord. 

Dans  les  cas  plus  graves  qui  appartiennent  a  la  seconde 
categorie  (article  46),  le  navire  est  encore  confisque;  de 
plus,  il  n'est  pas  traite  seulement  comme  un  navire  con- 
fiscable comme  porteur  de  contrebande,  mais  comme  un 
navire  de  commerce  ennemi,  ce  qui  entraine  certaines 
consequences.  Le  reglement  sur  la  destruction  des 
prises  neutres  ne  s'applique  pas  au  navire,  et,  celui-ci 
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must  be  furnished  with  the  necessary  papers.  It  may 
be  supposed  that  there  might  be  doubt  as  to  the  character 
of  certain  articles  which  the  cruiser  holds  to  be  contraband ; 
the  master  of  the  merchant  vessel  denies  this,  but  prefers 
to  deliver  them  in  order  to  have  the  right  to  continue  his 
voyage.  There  is  in  this  case  only  a  capture  which  has 
to  be  confirmed  by  the  prize  court. 

The  contraband  deliverd  by  the  merchant  vessel  may 
hamper  the  cruiser,  which  must  be  left  free  to  destroy  it 
at  the  moment  of  handing  over  or  later. 

Chapter  III.— UNNEUTRAL  SERVICE. 

In  a  general  way,  it  may  be  said  that  the  merchant- 
vessel  which  violates  neutrality,  whether  by  carrying 
contraband  of  war  or  by  violating  a  blockade,  affords 
aid  to  the  enemy,  and  it  is  on  this  ground  that  the  bellig- 
erent to  whose  injury  she  acts  may  make  her  submit  to  cer- 
tain penalties.  But  there  are  cases  where  such  unneutral 
service  is  particularly  distinctive,  and  for  which  it  has 
been  thought  necessary  to  make  special  provision.  These 
have  been  divided  into  two  classes  according  to  the 
gravity  of  the  act  charged  against  the  neutral  vessel. 

In  the  cases  included  in  the  first  class  (Article  45),  the 
vessel  is  condemned,  and  receives  the  treatment  of  a  ves- 
sel subject  to  condemnation  for  carrying  contraband. 
This  means  that  the  vessel  does  not  lose  her  neutral  char- 
acter and  is  entitled  to  the  rights  conceded  to  neutral 
vessels;  for  instance,  she  may  not  be  destroyed  by  the 
captor  except  under  the  conditions  laid  down  for  neutral 
vessels  (Articles  48  et  seq.) ;  the  rule  that  the  flag  covers 
the  goods  applies  to  the  goods  which  are  on  board. 

In  the  more  serious  cases  which  belong  to  the  second 
class  (Article  46),  the  vessel  is  likewise  condemned;  fur- 
ther, she  is  treated  not  only  as  a  vessel  liable  to  con- 
demnation for  carrying  contraband,  but  as  an  enemy 
merchant  vessel,  which  entails  settled  consequences.  The 
rule  regarding  the  destruction  of  neutral  prizes  does  not 
apply  to  the  vessel,  and,  as  she  has  become  an  enemy 
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devenant  navire  ennemi,  ce  n'est  plus  la  seconde,  mais 
c'est  la  troisieme  regie  de  la  Declaration  de  Paris  qui  est 
applicable.  La  marchandise  qui  sera  a  bord  sera  pre- 
sumee  ennemie;  les  neutres  auront  le  droit  de  reclamer 
leur  propriete  en  justifiant  de  leur  neutrality  (article  59). 
II  ne  faut  cependant  pas  exagerer  jusqu'a  penser  que  le 
caractere  neutre  originaire  du  navire  est  completement 
efface,  de  telle  sorte  qu'il  doive  etre  traite  comme  s'il 
avait  toujours  ete  ennemi.  Le  navire  peut  soutenir  que 
la  pretention  elevee  contre  lui  n'est  pas  fondee,  que  Facte 
qui  lui  est  reproche  n'a  pas  le  caractere  d'une  assistance 
hostile.  II  a  done  le  droit  de  recourir  a  la  juridiction 
internationale  en  vertu  des  dispositions  qui  protegent  les 
proprietes  neutres. 

Article  45. 

Un  navire  neutre  est  confisque  et,  (Tune  maniere  generate, 
passible  du  traitement  que  subirait  un  navire  neutre  sujet  a 
confiscation  four  contrebande  de  guerre: 

1°  Lorsqu'il  voyage  specialement  en  vue  du  transport  de 
passagers  individuels  incorpores  dans  la  force  armee  de 

V  ennemi,  ou  en  vue  de  la  transmission  de  nouvelles  dans 

V  inter  et  de  V  ennemi. 

2°  Lorsqu'a  la  connaissance  soit  du  proprietaire,  soit  de 
celui  qui  a  affrete  le  navire  en  totalite,  soit  du  capitaine,  il 
transporte  un  detachement  militaire  de  V ennemi  ou  une  ou 
plusieurs  personnes  qui,  pendant  le  voyage,  pretent  une  as- 
sistance directe  aux  operations  de  V ennemi. 

Dans  les  cas  vises  aux  numeros  precedents,  les  merchan- 
dises appartenant  au  proprietaire  du  navire  sont  egalement 
sujettes  a  confiscation. 

Les  dispositions  du  present  article  ne  s'appliquent  pas  si, 
lorsque  le  navire  est  rencontre  en  mer,  il  ignore  les  Jiostilites, 
ou  si  le  capitaine,  apres  avoir  appris  Vouverture  des  Jios- 
tilites, n'a  pu  encore  debarquer  les  personnes  transportees. 
Le  navire  est  repute  connaitre  Vetat  de  guerre  lorsqu'il  a 
quitte  un  port  ennemi  apres  Vouverture  des  Jiostilites  ou  un 
port  neutre  posterieurement  a  la  notification  en  temps  utile 
de  Vouverture  des  Jiostilites  a  la  Puissance  dont  releve  ce  port. 
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vessel,  it  is  no  longer  the  second  but  the  third  rule  of  the 
Declaration  of  Paris  which  is  applicable.  The  goods 
which  are  on  board  will  be  presumed  to  be  enemy  goods; 
neutrals  will  have  the  right  to  reclaim  their  property  on 
establishing  their  neutrality  (Article  59) .  It  would  not, 
however,  be  necessary  to  go  so  far  as  to  consider  that  the 
original  neutral  character  of  the  vessel  is  completely  lost, 
so  that  she  should  be  treated  as  though  she  had  always 
been  an  enemy  vessel.  The  vessel  may  plead  that  the 
allegation  made  against  her  is  not  just,  that  the  act  with 
which  she  is  charged  has  not  the  character  of  unneutral 
service.  She  has,  therefore,  the  right  of  appeal  to  the 
International  Court  in  virtue  of  the  provisions  which  pro- 
tect neutral  property. 

Article  45. 

A  neutral  vessel  is  liable  to  be  condemned  and,  in  a  gen- 
eral way,  is  liable  to  the  same  treatment  which  a  neutral 
vessel  would  undergo  when  liable  to  condemnation  on  account 
of  contraband  of  war: — 

(1)  If  she  is  making  a  voyage  especially  with  a  view  to  the 
transport  of  individual  passengers  who  are  embodied  in  the 
armed  force  of  the  enemy,  or  with  a  view  to  the  transmission 
of  information  in  the  interest  of  the  enemy* 

(2)  If,  with  the  knowledge  of  the  owner,  of  the  one  who 
charters  the  vessel  entire,  or  of  the  master,  she  is  transporting 
a  military  detachment  of  the  enemy,  or  one  or  more  persons 
who,  during  the  voyage,  lend  direct  assistance  to  the  opera- 
tions of  the  enemy. 

In  the  cases  specified  in  the  preceding  paragraphs,  (1)  and 
(2) ,  goods  belonging  to  the  owner  of  the  vessel  are  likewise 
liable  to  condemnation. 

The  provisions  of  the  present  Article  do  not  apply  if  when 
the  vessel  is  encountered  at  sea  she  is  unaware  of  the  opening 
of  hostilities,  or  if  the  master,  after  becoming  aware  of  the 
opening  of  hostilities,  has  not  been  able  to  disembark  the 
passengers.  The  vessel  is  deemed  to  know  of  the  state  of 
war  if  she  left  an  enemy  port  after  the  opening  of  hostilities, 
or  a  neutral  port  after  there  had  been  made  in  sufficient  time 
a  notification  of  the  opening  of  hostilities  to  the  Power  to 
which  such  port  belongs. 
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Le  premier  cas  suppose  des  passagers  voyageant  in- 
dividuellement;  le  cas  d'un  detach em ent  wAlitaire  est  vise" 
ci-apres.  II  s'agit  d'individus  incorpores  dans  la  force 
armee  de  terre  ou  de  mer  de  l'ennemi.  II  y  a  eu  quelque 
hesitation  sur  le  sens  de  V incorporation  qui  est  prevue. 
Comprend-elle  seulement  les  individus  qui,  appeles  a 
servir  en  vertu  de  la  loi  de  leur  pays,  ont  effectivement 
re  joint  le  corps  dont  ils  doivent  faire  partie?  ou  com- 
prend-elle m£me  ces  individus  des  qu'ils  sont  ap- 
peles et  avant  qu'ils  aient  re  joint  leur  corps?  La 
question  a  une  grande  importance  pratique.  Que  Ton 
suppose  des  individus  originaires  d'un  pays  de  l'Europe 
continentale  et  etablis  en  Amerique;  ces  individus  sont 
tenus  a  des  obligations  militaires  envers  leur  pays 
d'origine;  ils  doivent,  par  exemple,  faire  partie  de  la  re- 
serve de  Y armee  active  de  ce  pays.  Leur  patrie  etant  en 
guerre,  ils  s'embarquent  pour  aller  faire  leur  service. 
Seront-ils  consider es  comme  incorpores  pour  Y application 
de  la  disposition  dont  nous  nous  occupons?  Si  on  s'at- 
tachait  a  la  legislation  interieure  de  certains  pays, 
l'amrmation  pourrait  etre  soutenue.  Mais,  independam- 
ment  des  raisons  purement  juridiques,  l'opinion  contraire 
a  paru  plus  conforme  aux  necessites  pratiques  et,  dans 
un  esprit  de  conciliation,  elle  a  ete  acceptee  par  tous. 
II  serait  difficile,  ou  peut-etre  meme  impossible,  de  dis- 
tinguer,  sans  des  mesures  vexatoires  que  les  Gouverne- 
ments  neutres  n'accepteraient  pas,  entre  les  passagers 
d'un  navire,  ceux  qui  sont  tenus  d'un  service  militaire,  et 
qui  voyagent  pour  y  satisfaire. 

La  transmission  de  nouvelles  dans  l'interet  de  l'ennemi 
est  assimilee  au  transport  de  passagers  incorpores  dans 
sa  force  armee.  On  parle  du  navire  qui  voyage  speciale- 
ment  pour  indiquer  qu'il  ne  s'agit  pas  du  service  normal 
du  navire.  II  s'est  detourne  de  sa  route;  il  a  relache  dans 
un  port  ou  il  ne  s'arr^te  pas  ordinairement,  pour  effectuer 
le  transport  en  question.  II  n'est  pas  necessaire  qu'il 
soit  exclusivement  affect e  au  service  de  l'ennemi;  ce  dernier 
cas  rentrerait  dans  la  seconde  categorie,  article  56,  4°. 

Dans  les  deux  hypotheses  dont  il  vient  d'etre  parle,  il 
s'agit  d'une  operation  isolee  faite  par  le  navire;  il  a  6te 
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The  first  case  supposes  passengers  travelling  as  indi- 
viduals; the  case  of  a  military  detachment  is  considered 
afterwards.  It  relates  to  individuals  embodied  in  the 
armed  military  or  naval  forces  of  the  enemy.  There  was 
some  doubt  as  to  the  meaning  of  the  embodiment  which 
is  specified.  Does  it  include  those  individuals  only  who, 
summoned  to  serve  in  virtue  of  the  law  of  their  country, 
have  really  joined  the  corps  to  which  they  are  to  belong? 
Or  does  it  also  include  such  individuals  from  the  time 
when  they  are  summoned,  and  before  they  have  joined 
their  corps?  The  question  is  of  great  practical  impor- 
tance. There  may  be  individuals  natives  of  a  country  of 
continental  Europe  and  settled  in  America;  these  in- 
dividuals have  military  obligations  towards  their  native 
country;  they  have,  for  instance,  to  belong  to  the  reserve 
of  the  active  army  of  that  country.  Their  country  being 
at  war,  they  sail  to  perform  their  service.  Shall  they  be 
regarded  as  embodied  in  the  sense  of  the  provision  which 
we  are  considering?  If  the  municipal  law  of  certain 
countries  is  followed,  an  affirmative  reply  would  be  ren- 
dered. But,  apart  from  purely  juridical  reasons,  the 
contrary  opinion  has  seemed  more  in  accordance  with 
practical  necessity  and  has  been  accepted  by  all  in  a  spirit 
of  conciliation.  It  would  be  difficult,  or  perhaps  even 
impossible,  without  vexatious  measures  which  neutral 
Governments  would  not  tolerate,  to  distinguish  among 
the  passengers  in  a  vessel  those  who  are  bound  to  per- 
form military  service  and  are  on  their  way  to  render  it. 

The  transmission  of  intelligence  in  the  interest  of  the 
enemy  is  assimilated  to  the  carriage  of  passengers  em- 
bodied in  his  armed  force.  Mention  is  made  of  a  vessel 
especially  undertaking  a  voyage  in  order  to  show  that  it 
does  not  refer  to  the  usual  service  of  the  vessel.  She  has 
been  turned  from  her  course;  she  has  touched  at  a  port 
where  she  does  not  ordinarily  call  in  order  to  effect  the 
carriage  in  question.  It  is  not  necessary  that  she  be 
exclusively  devoted  to  the  service  of  the  enemy;  this  last 
case  would  come  into  the  second  class,  Article  56,  4. 

In  the  two  hypothetical  cases  just  mentioned  the  vessel 
has  performed  a  single  act;  she  has  been  employed  to 
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charge  cTefTectuer  tel  transport  ou  de  transmettre  telles 
nouvelles;  il  n'est  pas  attache  d'une  maniere  continue  au 
service  de  l'ennemi.  II  en  resulte  qu'il  peut  bien  etre  saisi 
pendant  le  voyage  ou  il  se  livre  a  operation  qui  lui  est 
confiee;  ce  voyage  termine,  tout  est  fini  en  ce  sens  qu'il 
ne  pourrait  &tre  saisi  pour  avoir  fait  l'operation  prevue; 
c'est  analogue  a  ce  qui  est  admis  en  matiere  de  contre- 
bande  (article  38). 

Le  deuxieme  cas  se  subdivise  egalement. 

Transport  d'un  detachement  militaire  de  l'ennemi  ou 
transport  d'une  ou  de  plusieurs  personnes  qui,  pendant  le 
voyage,  pretent  une  assistance  directe  aux  operations  de 
l'ennemi,  par  exemple  en  faisant  des  signaux.  S'il  s'agit 
de  militaires  ou  de  marins  en  uniforme,  il  n'y  a  pas  de 
difficulty :  le  navire  est  evidemment  confiscable.  S'il 
s'agit  de  militaires  ou  de  marins  en  costume  civil  pouvant 
£tre  pris  pour  des  passagers  ordinaires,  on  exige  la  con- 
naissance  du  capitaine  ou  du  proprietaire,  celui  qui  a 
afTrete  le  navire  en  totalite  etant  assimile  au  proprietaire. 
La  regie  est  la  m&me  pour  l'hypothese  des  personnes 
pretant  une  assistance  directe  a  l'ennemi  pendant  le 
voyage. 

Dans  ces  cas,  si  le  navire  est  confisque  a  raison  de  son 
assistance  hostile,  Ton  doit  confisquer  egalement  les 
marchandises  appartenant  au  proprietaire  du  navire. 

Ces  dispositions  supposent  que  l'etat  de  guerre  etait 
connu  du  navire  qui  se  livre  aux  operations  prevues;  cette 
connaissance  motive  et  justifie  la  confiscation.  La  situa- 
tion est  tout  autre  lorsque  le  navire  ignore  l'ouverture 
des  hostilites,  de  telle  sorte  qu'il  s'est  charge  de  l'opera- 
tion en  temps  normal.  II  a  pu  apprendre  en  mer  l'ouver- 
ture des  hostilites,  mais  sans  pouvoir  debarquer  les 
personnes  transporters.  La  confiscation  serait  alors 
injuste,  et  la  regie  equitable  qui  a  ete  adoptee  est  d' accord 
avec  les  dispositions  deja  acceptees  dans  d'autres  ma- 
tieres.  Si  le  navire  a  quitte  un  port  ennemi  apres 
l'ouverture  "des  hostilites,  ou  un  port  neutre  apres  que 
l'ouverture  des  hostilites  avait  ete  notifiee  a  la  Puissance 
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carry  certain  people,  or  to  transmit  certain  intelligence; 
she  is  not  continuously  engaged  in  the  service  of  the 
enemy.  It  results  from  this  that  she  may  be  captured 
during  the  voyage  on  which  she  is  performing  the  work 
which  is  assigned  to  her;  once  that  voyage  is  finished,  all 
is  over,  in  the  sense  that  she  may  not  be  captured  for 
having  done  the  work  in  question;  this  is  analogous  to 
that '  which  is  recognized  in  the  case  of  contraband 
(Article  38). 

The  second  case  is  similarly  subdivided : 

There  is  the  carriage  of  a  military  detachment  of  the 
enemy,  or  the  carriage  of  one  or  more  persons  who  during 
the  voyage  afford  direct  assistance  to  the  operations  of  the 
enemy,  for  instance,  by  signalling.  If  they  are  soldiers  or 
sailors  in  uniform  there  is  no  difficulty;  the  vessel  is  clearly 
liable  to  condemnation.  If  they  are  soldiers  or  sailors  in 
citizen's  dress  who  might  be  mistaken  for  ordinary  pas- 
sengers, knowledge  on  the  part  of  the  master  or  owner  is 
required,  the  charterer  being  assimilated  to  the  owner. 
The  rule  is  the  same  in  the  supposed  case  of  persons 
affording  direct  assistance  to  the  enemy  during  the 
voyage. 

In  these  cases,  if  the  vessel  is  condemned  for  unneutral 
service,  the  goods  belonging  to  her  owner  are  also  liable 
to  condemnation. 

These  provisions  assume  that  the  state  of  war  was 
known  to  the  vessel  which  engaged  in  the  operations 
specified;  such  knowledge  is  the  reason  for  and  justifi- 
cation of  her  condemnation.  The  position  is  altogether 
different  when  the  vessel  is  ignorant  of  the  opening  of 
hostilities,  so  that  she  undertakes  the  work  in  usual 
manner.  She  may  have  learned  of  the  opening  of  hos- 
tilities while  at  sea,  but  have  had  no  chance  of  landing 
the  persons  whom  she  was  carrying.  Condemnation 
would  then  be  unjust,  and  the  equitable  rula  which  has 
been  adopted  is  in  accordance  with  the  provisions  already 
accepted  in  other  matters.  If  a  vessel  has  left  an  enemy 
port  after  the  opening  of  hostilities,  or  a  neutral  port 
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d'ou.  releve  ce  port,  la  connaissance  de  l'etat  de  guerre 
sera  presumee. 

II  n'est  question  ici  que  d'empecher  la  confiscation  du 
navire.  Les  personnes  trouvees  a  bord  et  qui  font  partie 
des  forces  armees  de  l'ennemi  pourront  6tre  prises  par 
le  croiseur  comme  prisonniers  de  guerre. 

Article  46. 

Tin  navire  neutre  est  confisque  et,  (Tune  maniere  gene- 
rale,  passible  du  traitement  qu'il  subirait  s'il  etait  un  na- 
vire de  commerce  ennemi: 

1°  Lorsqu'il  prend  une  part  directe  auxTiostilites. 

2°  Lorsqu'il  se  trouve  sous  les  ordres  ou  sous  le  controle 
d'un  agent  place  a  bord  par  le  Gouvernement  ennemi. 

3°  Lorsqu'il  est  affrete  en  totalite  par  le  Gouvernement 
ennemi. 

4°  Lorsqu'il  est  actuellement  et  exclusivement  affecte,  soit 
au  transport  de  troupes  ennemies,  soit  a  la  transmission  de 
nouvelles  dans  Vinteret  de  V ennemi. 

Dans  les  cas  vises  par  le  present  article,  les  marchandises 
appartenant  au  proprietaire  du  navire  sont  egalement 
sujettes  a  confiscation. 

Les  cas  prevus  ici  sont  plus  graves  que  ceux  de  Y  article 
45,  ce  qui  justifie  le  traitement  plus  severe  inflige  au 
navire,  ainsi  qu'il  a  ete  explique  plus  haut. 

Premier  cas. — Le  navire  prend  une  part  directe  aux 
hostilites.  Cela  peut  se  presenter  sous  diverses  formes. 
II  va  sans  dire  que,  s'il  y  a  lutte  armee,  le  navire  est 
expose  a  tous  les  risques  d'une  pareille  lutte.  On  suppose 
qu'il  est  tombe  au  pouvoir  de  T ennemi  qu'il  comb att ait, 
et  qui  est  autorise  a  le  traiter  comme  un  navire  de  com- 
merce ennemi. 

Deuxieme  cas. — Le  navire  est  sous  les  ordres  ou  sous  le 
controle  d'un  agent  place  a  bord  par  le  Gouvernement 
ennemi.  Cette  presence  caracterise  le  lien  qui  existe 
entre  l'ennemi  et  le  navire.  Dans  d'autres  circonstances, 
le  navire  peut  bien  avoir  un  lien  avec  l'ennemi;  mais 
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after  the  opening  of  hostilities  has  been  notified  to  the 
Power  to  whom  such  port  belongs,  knowledge  of .  a  state 
of  war  will  be  presumed. 

The  question  here  is  merely  one  of  preventing  the  con- 
demnation of  the  vessel.  The  persons  found  on  board 
and  who  form  a  part  of  the  armed  forces  of  the  enemy 
may  be  seized  by  the  cruiser  as  prisoners  of  war. 

Article  46. 

A  neutral  vessel  is  liable  to  be  condemned  and,  in  a  gen- 
eral way,  is  liable  to  the  same  treatment  which  she  would 
undergo  if  she  were  a  merchant  vessel  of  the  enemy: 

(1)  If  she  takes  a  direct  fart  in  the  hostilities. 

(2)  If  she  is  under  the  orders  or  under  the  control  of  an 
agent  placed  on  board  by  the  enemy  Government. 

(3)  If  she  is  chartered  entire  by  the  enemy  Government. 

(4)  If  she  is  at  the  time  and  exclusively  either  devoted  to 
the  transport  of  enemy  troops  or  to  the  transmission  of  in- 
formation in  the  interest  of  the  enemy. 

In  the  cases  specified  in  the  present  Article,  the  goods 
belonging  to  the  owner  of  the  vessel  are  likewise  liable  to 
condemnation. 

The  cases  here  contemplated  being  more  serious  than 
those  in  Article  45,  justify  the  severer  treatment  inflicted 
on  the  vessel,  as  has  been  explained  above. 

First  Case. — The  vessel  takes  a  direct  part  in  the  hos- 
tilities. This  may  take  different  forms.  It  goes  without 
saying  that  if  there  is  an  armed  conflict,  the  vessel  is 
liable  to  all  the  risks  of  such  a  conflict.  It  is  supposed 
that  she  has  fallen  into  the  power  of  the  enemy  whom  she 
was  fighting,  and  who  is  entitled  to  treat  her  as  an  enemy 
merchant  vessel. 

Second  Case. — The  vessel  is  under  the  orders  or  control 
of  an  agent  placed  on  board  by  the  enemy  Government. 
His  presence  indicates  the  relation  which  exists  between 
the  enemy  and  the  vessel.  In  other  circumstances  the 
vessel  may  also  have  relationship  with  the  enemy;  but  to 
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pour  etre  sujet  a  la  confiscation,  il  faudrait  alors  qu'il 
rentrat  dans  le  troisieme  cas. 

Troisieme  cas. — Le  navire  est  affrete  en  totalite  par  le 
Gouvernement  ennemi.  II  est  done  completement  a  la 
disposition  de  ce  Gouvernement,  qui  peut  s'en  servir  pour 
des  buts  divers  se  rattachant  plus  ou  moins  directement 
a  la  guerre,  notamment  pour  effectuer  des  transports; 
e'est  la  situation  de  navires  charbonniers  qui  accompa- 
gnent  une  flotte  belligerante.  Souvent  il  y  aura  une 
charte-partie  entre  le  Gouvernement  belligerant  et  le 
proprietaire  ou  le  capitaine  du  navire;  mais  il  n'y  a  la 
qu'une  question  de  preuve.  Le  fait  de  Faffretement  en 
totalite  sumt,  de  quelque  facon  qu'il  soit  etabli. 

Quatrieme  cas. — Le  navire  est  actuellement  et  exclu- 
sivement  affecte,  soit  au  transport  de  troupes  ennemies, 
soit  a  la  transmission  de  nouvelles  dans  Finteret  de 
F  ennemi.  A  la  difference  des  cas  vises  dans  Particle  45, 
il  s'agit  ici  d'un  service  permanent  auquel  est  affecte  le 
navire.  Aussi  faut-il  decider  que,  tant  que  F affectation 
dure,  le  navire  est  saisissable,  encore  qu'au  moment  oil 
un  croiseur  ennemi  visite  le  navire,  celui-ci  ne  transporte 
pas  de  troupes  ou  ne  serve  pas  a  la  transmission  de 
nouvelles. 

Comme  pour  les  cas  de  Particle  45,  et  par  les  monies 
raisons,  les  marchandises  appartenant  au  proprietaire  du 
navire,  et  qui  pourraient  se  trouver  a  bord,  sont  egale- 
ment  sujettes  a  confiscation. 

On  avait  propose  de  considerer  comme  navire  de  com- 
merce ennemi  le  navire  neutre  faisant  actuellement  et 
avec  l'autorisation  du  Gouvernement  ennemi  un  trajet 
auquel  il  n'a  ete  autorise  qu'apres  Touverture  des 
hostilites  ou  dans  les  deux  mois  qui  Font  precedee.  Cela 
se  serait  applique  notamment  aux  navires  de  commerce 
neutres  qui  seraient  admis  par  un  belligerant  a  une 
navigation  reservee  en  temps  de  paix  a  la  marine  nationale 
de  ce  belligerant — par  exemple,  au  cabotage.  Plusieurs 
Delegations  ont  repousse  formellement  cette  proposition, 
de  sorte  que  la  question  ainsi  soulevee  est  restee  entiere. 
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be  subject  to  condemnation  it  is  necessary  that  she  be  in 
the  third  class. 

Third  Case. — The  vessel  is  chartered  entire  by  the 
enemy  Government.  It  is  then  wholly  at  disposal  of  the 
Government,  which  can  use  her  for  different  purposes 
more  or  less  directly  connected  with  the  war,  notably 
for  purposes  of  transportation;  such  is  the  position  of 
colliers  which  accompany  a  belligerent  fleet.  There  will 
often  be  a  charter-party  between  the  belligerent  Gov- 
ernment and  the  owner  or  master  of  the  vessel;  but  it  is 
only  a  question  of  proof.  The  fact  of  the  charter  of 
the  vessel  entire  suffices,  in  whatever  way  it  may  be 
established. 

Fourth  Case. — The  vessel  is  at  the  time  exclusively  de- 
voted either  to  the  carriage  of  enemy  troops  or  to  the 
transmission  of  intelligence  in  the  enemy's  interest.  In 
distinction  from  cases  dealt  with  by  Article  45,  there  is 
here  a  service  to  which  the  ship  is  permanently  devoted. 
The  decision  accordingly  is  that,  so  long  as  such  service 
lasts,  the  vessel  is  liable  to  capture,  even  if,  at  the  moment 
when  an  enemy  cruiser  searches  her,  she  is  engaged 
neither  in  the  transport  of  troops  nor  in  the  transmission 
of  intelligence. 

As  in  the  cases  in  Article  45  and  for  the  same  reasons, 
goods  belonging  to  the  owner  of  the  vessel  which  are  found 
on  board  are  also  liable  to  condemnation. 

It  was  proposed  to  treat  as  an  enemy  merchant  vessel 
a  neutral  vessel  making,  at  the  time,  and  with  the  authori- 
zation of  the  enemy  Government,  a  voyage  which  has 
been  permitted  to  her  only  after  the  opening  of  hostilities 
or  during  the  two  months  preceding.  This  rule  would  be 
applicable  notably  to  neutral  merchant  vessels  admitted 
by  a  belligerent  to  navigation  reserved  in  time  of  peace 
to  the  national  marine  of  that  belligerent — for  instance, 
to  the  coasting  trade.  Several  Delegations  formally  re- 
jected this  proposal,  so  that  the  question  thus  raised 
remains  an  open  one. 
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Article  47. 

Tout  individu  incorpore  dans  la  force  armee  de  Vennemi 
et  qui  sera  trouve  a  lord  d'un  navire  de  commerce  neutre, 
pourra  etre  fait  prisonnier  de  guerre,  quand  meme  il  n'y 
aurait  pas  lieu  de  saisir  ce  navire. 

Des  individus  incorpores  dans  les  forces  armees  de 
terre  ou  de  mer  d'un  belligerant  peuvent  se  trouver  a 
bord  d'un  navire  de  commerce  neutre  visite.  Si  le  navire 
est  sujet  a  confiscation,  le  croiseur  le  saisira  et  le  conduira 
dans  un  de  ses  ports  avec  les  personnes  qui  se  trouvent 
a  bord.  Evidemment  les  militaires  ou  marins  de  l'Etat 
ennemi  ne  seront  pas  laisses  libres,  mais  seront  con- 
sidered comme  prisonniers  de  guerre.  II  peut  arriver 
que  Ton  ne  soit  pas  dans  le  cas  de  saisir  le  navire — par 
exemple,  parce  que  le  capitaine  ne  connaissait  pas  la 
qualite  d'un  individu  qui  s'etait  presente  comme  un 
simple  passager.  Faut-il  alors  laisser  libre  le  ou  les 
militaires  qui  sont  sur  le  navire?  Cela  n'a  pas  paru 
admissible.  Le  croiseur  belligerant  ne  peut  etre  con- 
traint  de  laisser  libres  des  ennemis  actifs  qui  sont  ma- 
teriellement  en  son  pouvoir  et  qui  sont  plus  dangereux 
que  tels  et  tels  articles  de  contrebande;  naturellement  il 
doit  agir  avec  une  grande  discretion,  et  c'est  sous  sa 
responsabilite  qu'il  exige  la  remise  de  ces  individus, 
mais  son  droit  existe;  aussi  a-t-il  ete  juge  necessaire  de 
s'expliquer  sur  ce  point. 

Chapitre    IV.— DE     LA    DESTRUCTION    DES    PRISES 

NEUTRES. 

La  destruction  des  prises  neutres  etait  a  l'ordre  du 
jour  de  la  Deuxieme  Conference  de  la  Paix  et  n'a  pu  y 
6tre  reglee.  Elle  se  retrouve  a  l'ordre  du  jour  de  la 
presente  Conference  et,  cette  fois,  un  accord  a  ete  pos- 
sible. II  y  a  lieu  de  s'applaudir  d'un  pareil  resultat  qui 
temoigne  d'un  sincere  desir  d'entente  de  la  part  de  tous. 
On  a  constate  ici,  une  fois  de  plus,  que  des  formules 
tranchantes  et  opposees  ne  repondent  pas  toujours  a  la 
realite  et  que,  si  on  veut  descendre  dans  le  detail  et 
arriver  aux  applications  precises,  on  aura  souvent  a  peu 
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Article  47. 

Any  individual  embodied  in  the  armed  force  of  the  enemy, 
and  who  is  found  on  board  a  neutral  merchant  vessel,  may  be 
made  a  prisoner  of  war,  even  though  there  be  no  ground  for 
the  capture  of  the  vessel. 

Individuals  embodied  in  the  armed  military  or  naval 
forces  of  a  belligerent  may  be  on  board  a  neutral  merchant 
vessel  which  is  visited  and  searched.  If  the  vessel  is 
subject  to  condemnation,  the  cruiser  will  capture  her  and 
take  her  to  one  of  her  own  ports  with  the  persons  on 
board.  Clearly  the  soldiers  or  sailors  of  the  enemy  State 
will  not  be  set  free,  but  will  be  considered  as  prisoners  of 
war.  It  may  happen  that  the  case  will  not  be  one  for  the 
capture  of  the  ship — for  instance,  because  the  master  does 
not  know  the  status  of  an  individual  who  had  the  appear- 
ance of  an  ordinary  passenger.  Must  the  soldier  or  sol- 
diers on  board  the  vessel  be  set  free?  That  does  not  ap- 
pear admissible.  The  belligerent  cruiser  cannot  be  com- 
pelled to  set  free  active  enemies  who  are  physically  in  her 
power  and  are  more  dangerous  than  this  or  that  contra- 
band article;  naturally  she  must  act  with  great  discretion, 
and  it  is  at  her  own  responsibility  that  she  requires  the 
surrender  of  these  individuals,  but  the  right  to  do  so  is 
hers;  it  has  thus  been  thought  necessary  to  explain  the 
point. 


Chapter  IV.— DESTRUCTION  OF  NEUTRAL  PRIZES. 

The  destruction  of  neutral  prizes  was  a  subject  in  the 
programme  of  the  Second  Peace  Conference,  and  at  that 
time  it  was  not  possible  to  establish  a  rule.  It  reappeared 
in  the  programme  of  the  present  Conference,  and  this 
time  agreement  has  been  found  possible.  There  is  reason 
for  congratulation  on  such  a  result,  which  bears  witness 
to  the  sincere  desire  of  all  parties  for  an  understanding. 
It  has  here  been  shown  once  more  that  positive  and  con- 
flicting rules  do  not  always  correspond  to  things  as  they 
are,  and  that  if  there  be  willingness  to  descend  to  details, 
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pres  la  m6me  maniere  de  faire,  quoiqu'on  ait  paru  se 
reclamer  d' opinions  tout  a  fait  contraires.  Pour  s'ac- 
corder,  il  faut  d'abord  se  bien  comprendre,  ce  qui  n'est 
pas  toujours  le  cas.  Ainsi,  on  a  constate  que  ceux  qui 
proclamaient  le  droit  de  detruire  les  prises  neutres,  ne 
pretendaient  pas  user  de  ce  droit  capricieusement  et  a 
tout  propos,  mais  seulement  d'une  maniere  exceptionnelle, 
et  qu'a  1' inverse,  ceux  qui  amrmaient  le  principe  de 
Tinterdiction  de  la  destruction,  admettaient  que  ce 
principe  devait  ceder  dans  des  cas  exceptionnels.  II 
s'agissait  done  de  s'entendre  sur  ces  cas  exceptionnels 
auxquels,  dans  les  deux  opinions,  devait  se  borner  le 
droit  de  destruction.  Ce  n'etait  pas  tout:  il  fallait  aussi 
une  garantie  contre  les  abus  dans  l'exercice  de  ce  droit; 
l'arbitraire  dans  Y appreciation  des  cas  exceptionnels 
devait  etre  diminue  au  moyen  d'une  responsabilite" 
effective  imposee  au  capteur.  C'est  ici  qu'est  intervenu, 
dans  le  reglement  de  1' affaire,  un  element  nouveau,  grace 
auquel  1' accord  a  pu  se  faire.  L' intervention  possible  de 
la  justice  fera  reflechir  le  capteur  en  meme  temps  qu'elle 
assurera  une  reparation  dans  le  cas  d'une  destruction 

sans  motif. 


Tel  est  F esprit  general  des  dispositions  de  ce  chapitre. 

Article  48. 

Un  navire  neutre  saisi  ne  pent  etre  detruit  par  le  capteur, 
mais  il  doit  etre  conduit  dans  tel  port  qu'il  appartiendra 
pour  y  etre  statue  ce  que  de  droit  sur  la  validite  de  la  capture. 

Le  principe  general  est  tres  simple.  Un  navire  neutre 
saisi  ne  peut  &tre  detruit  par  le  capteur;  cela  peut  6tre 
admis  par  tout  le  monde,  quelle  que  soit  la  maniere  dont 
on  envisage  l'effet  de  la  saisie.  Le  navire  doit  etre  con- 
duit dans  un  port  pour  y  §tre  statue  sur  la  validite  de 
la  prise.     II  sera  ou  non  amarine  suivant  les  cas. 
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and  to  arrive  at  the  precise  applications,  there  will  often 
be  almost  the  same  method  of  action,  although  the  opin- 
ions advanced  appeared  to  be  entirely  in  conflict.  To 
reach  an  agreement,  it  is  first  of  all  necessary  that  there 
should  be  a.  thorough  understanding,  which  is  not  always 
the  case.  Thus  it  has  become  evident  that  those  who 
declared  for  the  right  to  destroy  neutral  prizes  did  not 
pretend  to  use  this  right  wantonly  and  at  every  oppor- 
tunity, but  only  by  way  of  exception;  and  that,  on  the 
other  hand,  those  who  maintained  the  principle  of  prohi- 
bition of  destruction  admitted  that  the  principle  must 
give  way  in  exceptional  cases.  It  then  became  a  question 
of  agreeing  on  those  exceptional  cases  to  which,  according 
to  both  views,  the  right  to  destroy  should  be  confined. 
This  was  not  all:  there  was  need  also  for  a  guarantee 
against  abuses  in  the  exercise  of  this  right;  arbitrariness 
in  the  determination  of  these  exceptional  cases  must  be 
limited  by  imposing  some  real  responsibility  upon  the 
captor.  It  was  at  this  stage  that  a  new  idea  was  intro- 
duced in  the  making  of  the  rule  in  this  matter,  thanks  to 
which  it  was  possible  to  arrive  at  an  agreement.  The 
possibility  of  intervention  by  a  court  of  justice  will  make 
the  captor  reflect  at  the  same  time  that  it  will  secure 
reparation  in  cases  where  there  was  no  reason  for  the 
destruction. 

Such  is  the  general  spirit  of  the  provisions  of  this  chap- 
ter. 

Article  48. 

A  captured  neutral  vessel  is  not  to  be  destroyed  by  the  cap- 
tor, but  must  be  taken  into  such  port  as  is  proper  in  order  to 
determine  there  the  rights  as  regards  the  validity  of  the  cap- 
ture. 

The  general  principle  is  very  simple.  A  neutral  vessel 
which  has  been  seized  may  not  be  destroyed  by  the  cap- 
tor; that  may  be  admitted  by  every  one,  whatever  view 
is  taken  as  to  the  effect  produced  by  the  capture.  The 
vessel  must  be  taken  into  a  port  for  the  determination 
there  as  to  the  validity  of  the  prize.  A  prize  crew  will  or 
will  not  be  put  on  board,  according  to  circumstances. 
21903—10 8 
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Article  49.    . 

Par  exception,  un  navire  neutre,  saisi  par  un  bdtiment 
belligerant,  et  qui  serait  sujet  a  confiscation,  pent  etre 
detruit,  si  V observation  de  V article  Jf.8  pent  compromettre  la 
securite  du  bdtiment  de  guerre  ou  le  succes  des  operations 
dans  lesquelles  celui-ci  est  actuellement  engage. 

La  premiere  condition  pour  que  le  navire  saisi  puisse 
etre  detruit  est  qu'il  soit  susceptible  de  confiscation 
d'apres  les  circonstances.  Si  le  capteur  ne  peut  pas 
meme  songer  a  obtenir  la  confiscation  du  navire,  comment 
pourrait-il  avoir  la  pretention  de  le  detruire? 

La  seconde  est  que  T observation  du  principe  general 
soit  de  nature  a  compromettre  la  securite  du  batiment 
de  guerre  ou  le  succes  des  operations  dans  lesquelles  il  est 
actuellement  engage.  C'est  la  formule  a  laquelle  on  s'est 
arrete  apres  quelques  tatonnements.  II  a  ete  entendu 
que  compromettre  la  securite  etait  synonyme  de  mettre  en 
danger  le  navire,  et  pourrait  etre  traduit  en  anglais  par 
involve  danger.  C'est  naturellement  au  moment  ou  a 
lieu  la  destruction  qu'il  faut  se  placer  pour  voir  si  les  con- 
ditions sont  ou  non  remplies.  Le  danger  qui  n' exist  ait 
pas  au  moment  meme  de  la  saisie  peut  s'etre  manifeste 
quelque  temps  apres. 

Article  50. 

Avant  la  destruction,  les  personnes  qui  se  trouvent  a  bord 
devront  etre  mises  en  surete,  et  tons  les  papiers  de  bord  et 
autres  pieces,  que  les  interesses  estimeront  utiles  pour  le 
jugement  sur  la  validite  de  la  capture,  devront  etre  trans- 
hordes  sur  le  bdtiment  de  guerre. 

La  disposition  prevoit  des  precautions  a  prendre  dans 

l'inter^t  des  personnes  et  dans  celui  de  Y administration 

de  la  justice. 

Article  51. 

Le  capteur  qui  a  detruit  un  navire  neutre  doit,  prealable- 
ment  a  tout  jugement  sur  la  validite  de  la  capture,  justifier 
en  fait  n 'avoir  agi  qu'en  presence  d'une  necessite  exception- 
nelle,  comme  elle  est  prevue  a  V article  Ifi.     Faute  par  lui 
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Article  49. 

As  an  exception,  a  neutral  vessel  captured  by  a  belligerent 
ship,  and  which  would  be  liable  to  condemnation,  may  be  de- 
stroyed if  the  observance  of  Article  Jf.8  would  involve  danger 
to  the  ship  of  war  or  to  the  success  of  the  operations  in  which 
she  is  at  the  time  engaged. 

The  first  condition  in  order  that  a  captured  vessel  may 
be  destroyed  is  that  she  should  be  liable  to  condemnation 
upon  the  facts  of  the  case.  If  the  captor  cannot  even 
hope  to  obtain  the  condemnation  of  the  vessel,  how  can 
he  lay  claim  to  destroy  her? 

The  second  condition  is  that  the  observance  of  the 
general  principle  would  naturally  involve  danger  to  the 
warship  or  to  the  success  of  the  operations  in  which  she  is 
engaged  at  the  time.  This  is  the  regulation  on  which 
agreement  was  reached  after  various  tentative  proposi- 
tions. It  was  understood  that  compromettre  la  securite 
was  synonymous  with  mettre  en  danger  le  navire,  and 
might  be  translated  into  English  by,  involve  danger.  It 
is,  of  course,  the  situation  at  the  moment  when  the  de- 
struction takes  place  which  must  be  considered  in  order 
to  decide  whether  the  conditions  are  or  are  not  fulfilled. 
A  danger  which  did  not  exist  at  the  actual  moment  of  the 
capture  may  have  appeared  some  time  afterwards. 

Article  50. 

Before  the  destruction,  the  persons  on  board  must  be  placed 
in  safety,  and  all  the  ship's  papers  and  other  documents 
which  the  parties  interested  consider  relevant  for  the  decision 
as  to  the  validity  of  the  capture  must  be  taken  on  board  the 
ship  of  war. 

This  provision  makes  known  the  precautions  to  be 
taken  in  the  interests  of  the  persons  and  of  the  adminis- 
tration of  justice. 

Article  51. 

A  captor  who  has  destroyed  a  neutral  vessel  must,  as  a  con- 
dition precedent  to  any  decision  upon  the  validity  of  the  cap- 
ture, establish  in  fact  that  he  only  acted  in  the  face  of  an  ex- 
ceptional necessity  such  as  is  contemplated  in  Article  49. 
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de  ce  /aire,  il  est  tenu  a  indemnite  vis-a-vis  des  interesses, 
sans  qu'il  y  ait  a  rechercher  si  la  capture  etait  valable  ou  non. 

Ce  texte  donne  une  garantie  contre  la  destruction  arbi- 
traire  des  prises  par  Y  etablissement  d'une  responsabilite 
effective  du  capteur  qui  a  opere  la  destruction.  Ce  cap- 
teur  doit,  en  effet,  avant  tout  jugement  sur  la  validite  de 
la  prise,  justifier  en  fait  qu'il  etait  bien  dans  un  des  cas 
exceptionnels  qui  sont  prevus.  La  justification  sera  faite 
contradictoirement  avec  le  neutre  qui,  s'il  n'est  pas  con- 
tent de  la  decision  du  tribunal  national  des  prises,  pourra 
se  pourvoir  devant  la  juridiction  internationale.  Cette 
justification  est  done  une  condition  prealable  a  remplir 
par  le  capteur.  S'il  ne  le  fait  pas,  il  doit  indemniser  les 
interesses  au  navire  et  au  chargement,  sans  qu'il  y  ait  a 
rechercher  si  la  prise  etait  valable  ou  nulle.  II  y  a  done  la 
une  sanction  serieuse  de  P  obligation  de  ne  detruire  la  prise 
que  dans  des  cas  determines,  e'est  une  peine  pecuniaire 
qui  frappe  le  capteur.  Si,  au  contraire,  la  justification  est 
faite,  le  proces  de  prise  se  suit  comme  a  l'ordinaire; 
lorsque  la  prise  est  declaree  valable,  aucune  indemnite 
n'est  due;  quand  elle  est  declaree  nulle,  les  interesses  ont 
droit  a  etre  indemnises.  Le  recours  devant  la  Cour  Inter- 
nationale ne  peut  etre  forme  que  quand  la  decision  du 
tribunal  des  prises  est  intervenue  sur  le  fond  et  non  pas 
aussitot  apres  que  la  question  prealable  a  ete  jugee. 

Article  52. 

Si  la  capture  d'un  navire  neutre,  dont  la  destruction  a  ete 
justifiee,  est  ensuite  declaree  nulle,  le  capteur  doit  indemniser 
les  interesses  en  r emplacement  de  la  restitution  a  laquelle  Us 
auraient  droit. 

Article  53. 

Si  des  marchandises  neutres  qui  nJetaient  pas  susceptibles 
de  confiscation  ont  ete  detruites  avec  le  navire,  le  proprietaire 
de  ces  marchandises  a  droit  a  une  indemnite. 

Le  navire  detruit  contenait  des  marchandises  neutres 
non  susceptibles  de  confiscation;  le  proprietaire  de  ces 
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Failing  to  do  this,  he  must  compensate  the  parties  interested 
without  examination  as  to  whether  or  not  the  capture  was 
valid. 

This  provision  gives  a  guarantee  against  the  arbitrary 
destruction  of  prizes  by  establishing  a  real  responsibility 
of  the  captor  who  has  carried  out  the  destruction.  The 
captor  must  actually,  before  any  decision  respecting  the 
validity  of  the  prize,  prove  that  he  was  really  in  such  an 
exceptional  situation  as  was  specified.  This  proof  must 
be  established  in  a  manner  to  meet  the  opposition  of  the 
neutral,  who,  if  not  satisfied  with  the  decision  of  the  na- 
tional prize  court,  may  take  his  case  before  the  Interna- 
tional Court.  This  proof  is,  therefore,  a  condition  prece- 
dent which  the  captor  must  fulfil.  If  he  does  not  do  this, 
he  must  compensate  those  interested  in  the  vessel  and  the 
cargo,  without  any  investigation  as  to  whether  the  cap- 
ture was  or  was  not  valid.  Accordingly  there  is  a  posi- 
tive sanction  of  the  obligation  not  to  destroy  a  prize  ex- 
cept in  the  specified  cases;  this  sanction  is  a  fine  inflicted 
on  the  captor.  If,  on  the  other  hand,  this  proof  is  estab- 
lished, the  prize  procedure  follows  the  usual  course;  if 
the  prize  is  declared  valid,  no  compensation  is  due;  if  it 
is  declared  void,  those  interested  have  a  right  to  be  com- 
pensated. Resort  to  the  International  Court  can  be  had 
only  after  the  decision  of  the  prize  court  has  been  ren- 
dered on  the  whole  matter,  and  not  immediately  after 
the  preliminary  question  has  been  decided. 

Article  52. 

//'  the  capture  of  a  neutral  vessel,  of  which  the  destruction 
has  been  justified,  is  subsequently  held  to  be  invalid,  the 
captor  must  compensate  those  interested,  in  place  of  the  res- 
titution to  which  they  would  have  been  entitled. 

Article  53. 

If  neutral  goods  which  were  not  liable  to  condemnation 
have  been  destroyed  with  the  vessel,  the  owner  of  such  goods 
is  entitled  to  compensation. 

If  a  vessel  which  has  been  destroyed  carried  neutral 
goods  not  liable    to  condemnation:    the  owner  of  such 
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marchandises  a,  en  tout  cas,  droit  a  une  indemnity  c'est- 
a-dire  sans  qu'il  y  ait  a  distinguer  suivant  que  la  destruc- 
tion etait  ou  non  justifiee.  C'est  equitable  et  c'est  une 
garantie  de  plus  contre  une  destruction  arbitraire. 

Article  54. 

Le  capteur  a  la  faculte  d'exiger  la  remise  ou  de  proceder 
a  la  destruction  des  marchandises  confiscables  trouvees  a 
bord  d'un  navire  qui  lui-meme  n'est  pas  sujet  a  confiscation, 
lorsque  les  circonstances  sont  telles  que,  Wapres  V article  J^.9, 
elles  justifieraient  la  destruction  ftun  navire  passible  de  con- 
fiscation. II  mentionne  les  objets  livres  ou  detruits  sur  le 
livre  de  bord  du  navire  arrete  et  sefait  remettre  par  le  capi- 
taine  copie  certifiee  conforme  de  tous  papier s  utiles.  Lorsque 
la  remise  ou  la  destruction  a  ete  effectuee  et  que  les  formalites 
ont  ete  remplies,  le  capitaine  doit  etre  autorise  a  continuer  sa 
route. 

Les  dispositions  des  articles  51  et  52  concernant  la  respon- 
sabilite  du  capteur  qui  a  detruit  un  navire  neutre  sont 
applicables. 

Un  croiseur  rencontre  un  navire  de  commerce  neutre 
portant  de  la  contrebande  dans  une  proportion  inf  erieure 
a  celle  qui  est  prevue  par  V article  40.  II  peut  amariner 
le  navire  et  le  conduire  dans  un  port  pour  y  etre  juge.  II 
peut,  conformement  a  ce  qui  est  regie  par  Particle  44, 
accepter  la  remise  de  la  contrebande  qui  lui  est  offerte 
par  le  navire  arrete.  Mais,  qu'arrivera-t-il  si  aucune  de 
ces  solutions  n'intervient?  Le  navire  arrete  n' off  re  pas 
de  remettre  la  contrebande  el  le  croiseur  n'est  pas  en 
situation  de  conduire  le  navire  dans  un  de  ses  ports.  Le 
croiseur  est-il  oblige  de  laisser  aller  un  navire  neutre  avec 
la  contrebande  qu'il  porte?  Cela  a  paru  excessif,  au 
moins  dans  certaines  circonstances  exceptionnelles.  Ce 
sont  celles-la  memes  qui  justifieraient  la  destruction  du 
navire,  s'il  etait  susceptible  de  confiscation.  En  pareil 
cas,  le  croiseur  pourra  exiger  la  remise  ou  proceder  a  la 
destruction  des  marchandises  confiscables.  Les  raisons 
qui  ont  fait  admettre  la  destruction  du  navire  pourront 


DESTRUCTION    OF   GOODS.  119 

goods  has,  in  every  case,  a  right  to  compensation,  that  is 
to  say,  without  having  to  distinguish  as  to  whether  the 
destruction  was  or  was  not  justified.  This  is  equitable 
and  is  a  further  guarantee  against  arbitrary  destruction. 

Article  54. 

The  captor  has  the  right  to  require  the  giving  up  of,  or  to 
proceed  to  destroy,  goods  liable  to  condemnation  found  on 
board  a  vessel  which  herself  is  not  liable  to  condemnation, 
provided  that  the  circumstances  are  such  as,  according  to 
Article  J+9,  justify  the  destruction  of  a  vessel  liable  to  con- 
demnation. The  captor  enters  the  goods  delivered  or  de- 
stroyed in  the  logbook  of  the  vessel  stopped,  and  must  pro- 
cure from  the  master  duly  certified  copies  of  all  relevant 
papers.  When  the  giving  up  or  destruction  has  been  com- 
pleted, and  the  formalities  have  been  fulfilled,  the  master 
must  be  allowed  to  continue  his  voyage. 

The  provisions  of  Articles  51  and  52  respecting  the  obli- 
gations of  a  captor  who  has  destroyed  a  neutral  vessel  are 
applicable. 

A  cruiser  encounters  a  neutral  merchant  vessel  carry- 
ing contraband  in  a  proportion  less  than  that  specified  in 
Article  40.  The  captain  of  the  cruiser  may  put  a  prize 
crew  on  board  the  vessel  and  take  her  into  a  port  for 
adjudication.  He  may,  in  conformity  with  the  provi- 
sions of  Article  44,  accept  the  delivery  of  the  contraband 
which  is  offered  to  him  by  the  vessel  stopped.  But  what 
is  to  happen  if  neither  of  these  solutions  is  reached  ?  The 
vessel  stopped  does  not  offer  to  deliver  the  contraband, 
and  the  cruiser  is  not  in  a  position  to  take  the  vessel  into 
one  of  her  ports.  Is  the  cruiser  obliged  to  let  the  neutral 
vessel  go  with  the  contraband  on  board  ?  This  has  seemed 
excessive,  at  least  in  certain  exceptional  circumstances. 
These  are  in  fact  the  same  which  would  have  justified 
the  destruction  of  the  vessel,  if  she  had  been  liable  to 
condemnation.  In  such  a  case  the  cruiser  may  require 
the  delivery,  or  proceed  to  the  destruction,  of  the  goods 
liable  to  condemnation.     The  reasons  which  warrant  the 
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justifier  la  destruction  des  marchandises  de  contrebande, 
d'autant  plus  que  les  considerations  d'humanite  qui 
peuvent  etre  invoquees  en  cas  de  destruction  du  navire 
sont  ecartees  ici.  Contre  une  exigence  arbitraire  du 
croiseur,  il  y  a  les  memes  garanties  qui  ont  permis  de 
reconnaitre  la  faculte  de  detruire  le  navire.  Le  croiseur 
doit  prealablement  justifier  qu'il  se  trouvait  bien  dans 
les  circonstances  exceptionnelles  prevues;  sinon,  il  est 
condamne  a  la  valeur  des  marchandises  livrees  ou  de- 
truites  sans  qu'il  y  ait  a  rechercher  si  elles  constituaient 
ou  non  de  la  contrebande  de  guerre. 

La  disposition  prescrit  des  formalites  qui  sont  neces- 
saires  pour  constater  le  fait  meme  et  pour  mettre  la  juri- 
diction  des  prises  a  meme  de  statuer. 

Naturellement,  une  fois  que  la  remise  a  ete  efFectuee 
ou  que  la  destruction  a  ete  operee  et  que  les  formalites 
ont  ete  remplies,  le  navire  arrete  doit  etre  laisse  libre  de 
continuer  sa  route. 

Chapitre  V.— DU  TRANSFERT  DE  PA  VILLON. 

Un  navire  de  commerce  ennemi  est  sujet  a  capture, 
tandis  qu'un  navire  de  commerce  neutre  est  respecte. 
On  comprend,  des  lors,  qu'un  croiseur  belligerant,  ren- 
contrant  un  navire  de  commerce  qui  se  reclame  d'une 
nationalite  neutre,  ait  a  rechercher  si  cette  nationalite  a 
ete  legitimement  acquise  ou  si  elle  n'a  pas  eu  pour  but 
de  soustraire  le  navire  aux  risques  auxquels  il  aurait  ete 
expose  s'il  avait  garde  son  ancienne  nationalite.  La 
question  se  presente  naturellement  quand  le  transfert  est 
de  date  relativement  recente,  au  moment  ou  a  lieu  la 
visite,  que  ce  transfert  soit,  du  reste,  anterieur,  ou  poste- 
rieur  a  Fouverture  des  hostilites.  Elle  est  resolue  dif- 
feremment  suivant  qu'on  se  place  plutot  au  point  de  vue 
de  Finteret  du  commerce  ou  plutot  au  point  de  vue  de 
Tinteret  des  belligerants.  II  est  heureux  que  Ton  se  soit 
entendu  sur  un  reglement  qui  concilie  les  deux  inter£ts 
dans  la  mesure  du  possible  et  qui  renseigne  les  bellige- 
rants et  le  commerce  neutre. 
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destruction  of  the  vessel  would  justify  the  destruction  of 
the  contraband  goods,  the  more  so  as  the  considerations 
of  humanity  which  may  be  invoked  in  case  of  the  destruc- 
tion of  a  vessel  do  not  here  apply.  Against  an  arbitrary 
demand  by  the  cruiser  there  are  the  same  guarantees  as 
those  which  made  it  possible  to  recognize  the  right  to 
destroy  the  vessel.  The  captor  must,  as  a  condition  prec- 
edent, prove  that  he  really  found  himself  in  the  excep- 
tional circumstances  specified;  failing  this,  he  is  penalized 
to  the  value  of  the  goods  delivered  or  destroyed,  without 
investigation  as  to  whether  they  were  or  were  not  con- 
traband. 

The  regulation  prescribes  certain  formalities  which  are 
necessary  to  establish  the  facts  of  the  case  and  to  make 
the  prize  court  free  to  adjudicate. 

Of  course,  when  once  the  delivery  of  the  goods  has 
been  effected  or  their  destruction  has  taken  place,  and  the 
formalities  have  been  carried  out,  the  vessel  which  has 
been  stopped  must  be  left  free  to  continue  her  voyage. 

Chapter  V.     TRANSFER  OF  FLAG. 

An  enemy  merchant  vessel  is  liable  to  capture,  whereas 
a  neutral  merchant  vessel  is  spared.  It  may  therefore  be 
understood  that  a  belligerent  cruiser  encountering  a 
merchant  vessel  which  lays  claim  to  neutral  nationality 
has  to  inquire  whether  such  nationality  has  been  acquired 
legitimately  or  for  the  purpose  of  shielding  the  vessel 
from  the  risks  to  which  she  would  have  been  exposed  if 
she  had  retained  her  former  nationality.  This  question 
naturally  arises  when  the  transfer  is  of  a  date  compara- 
tively recent  at  the  moment  at  which  the  visit  and  search 
takes  place,  whether  the  transfer  may  actually  be  before, 
or  after,  the  opening  of  hostilities.  The  question  will  be 
answered  differently  according  as  it  is  looked  at  more 
from  the  point  of  view  of  commercial  or  more  from  the 
point  of  view  of  belligerent  interests.  It  is  fortunate  that 
agreement  has  been  reached  on  a  rule  which  conciliates 
both  these  interests  so  far  as  possible  and  which  informs 
belligerents  and  neutral  commerce  as  to  their  position. 
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Article  55. 

Le  transfert  sous  pavilion'  neutre  oVun  navire  ennemi, 
effectue  avant  Vouverture  des  Jiostilites,  est  valable  a  moins 
qu'il  soit  etabli  que  ce  transfert  a  ete  effectue  en  vue  d'eluder 
les  consequences  qu'entraine  le  caractere  de  navire  ennemi. 
II  y  a  neanmoins  presomption  de  nullite  si  Vacte  de  trans- 
fert ne  se  trouve  pas  a  bord,  alors  que  le  navire  a  perdu  la  na- 
tionalite  belligerante  moins  de  soixante  jours  avant  Vouver- 
ture des  Jiostilites;  la  preuve  contraire  est  admise. 

II  y  a  presomption  absolue  de  validite  d'un  transfert 
effectue  plus  de  trente  jours  avant  Vouverture  des  Jiostilites, 
sJil  est  absolu,  complet,  conforme  a  la  legislation  des  pays 
interesses,  et  s'il  a  cet  effet  que  le  controle  du  navire  et  le 
benefice  de  son  emploi  ne  restent  pas  entre  les  memes  mains 
qu' avant  le  transfert.  Toutefois,  si  le  navire  a  perdu  la 
nationalite  belligerante  moins  de  soixante  jours  avant 
Vouverture  des  Jiostilites  et  si  Vacte  de  transfert  ne  se  trouve 
pas  a  bord,  la  saisie  du  navire  ne  pourra  donner  lieu  a  des 
dommages  et  inter  ets. 

La  regie  generale,  posee  par  l'alinea  ler,  est  que  le 
transfert  sous  pavilion  neutre  d'un  navire  ennemi  est 
valable,  en  supposant,  bien  entendu,  que  les  conditions 
juridiques  ordinaires  de  validite  ont  ete  remplies.  C'est 
au  capteur,  s'il  veut  faire  annuler  ce  transfert,  a  etablir 
que  le  transfert  a  eu  pour  but  d'eluder  les  consequences 
de  la  guerre  que  Ton  prevoiait.  II  y  a  un  cas  considere 
comme  suspect,  celui  dans  lequel  Facte  de  transfert  ne  se 
trouve  pas  a  bord,  alors  que  le  navire  a  change  de  natio- 
nalite moins  de  soixante  jours  avant  l'ouverture  des  hos- 
tilites.  La  presomption  de  validite  etablie  au  profit  du 
navire  par  l'alinea  ler  est  renversee  au  profit  du  capteur. 
II  y  a  presomption  de  nullite  du  transfert,  mais  la  preuve 
contraire  est  admise.  II  peut  etre  prouve,  pour  l'ecarter, 
que  le  transfert  n'a  pas  ete  opere  en  vue  d'eluder  les 
consequences  de  la  guerre;  il  va  sans  dire  que  les  condi- 
tions juridiques  ordinaires  de  validite  doivent  avoir  ete 
remplies. 

On  a  voulu  donner  au  commerce  cette  garantie  que  le 
droit  de  faire  considerer  un  transfert  comme  nul  pour  ce 
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Article  55. 

The  transfer  of  an  enemy  vessel  to  a  neutral  flag,  effected 
before  the  opening  of  hostilities,  is  valid,  unless  it  is  proved 
that  such  transfer  was  made  in  order  to  evade  the  conse- 
quences which  the  enemy  character  of  the  vessel  would  in- 
volve. There  is,  however,  a  presumption  that  the  transfer  is 
void  if  the  bill  of  sale  is  not  on  board  in  case  the  vessel  has 
lost  her  belligerent  nationality  less  than  sixty  days  before  the 
opening  of  hostilities .     Proof  to  the  contrary  is  admitted. 

There  is  absolute  presumption  of  the  validity  of  a  transfer 
effected  more  than  thirty  days  before  the  opening  of  hostilities 
if  it  is  absolute,  complete,  conforms  to  the  laws  of  the  coun- 
tries concerned,  and  if  its  effect  is  such  that  the  control  of  the 
vessel  and  the  profits  of  her  employment  do  not  remain  in  the 
same  hands  as  before  the  transfer.  If,  however,  the  vessel 
lost  her  belligerent  nationality  less  than  sixty  days  before  the 
opening  of  hostilities,  and  if  the  bill  of  sale  is  not  on  board, 
the  capture  of  the  vessel  would  not  give  a  right  to  compensa- 
tion. 

The  general  rule  laid  down  in  the  first  paragraph  is  that 
the  transfer  of  an  enemy  vessel  to  a  neutral  flag  is  valid, 
assuming,  of  course,  that  the  ordinary  legal  requirements 
relative  to  validity  have  been  fulfilled.  It  is  for  the  cap- 
tor, if  he  wishes  to  have  the  transfer  annulled,  to  prove 
that  the  object  of  the  transfer  was  to  evade  the  conse- 
quences of  the  war  in  prospect.  There  is  one  case  which 
is  regarded  as  suspicious,  that,  namely,  in  which  the  bill 
of  sale  is  not  on  board  when  the  ship  has  changed  her 
nationality  less  than  sixty  days  before  the  opening  of 
hostilities.  The  presumption  of  validity  set  up  by  the 
first  paragraph  in  favour  of  the  vessel  is  transposed  in 
favour  of  the  captor.  It  is  presumed  that  the  transfer  is 
void,  but  proof  to  the  contrary  may  be  admitted.  With 
a  view  to  establishing  the  contrary,  proof  may  be  given 
that  the  transfer  was  not  made  in  order  to  evade  the  con- 
sequences of  the  war;  it  is  unnecessary  to  add  that  the 
ordinary  legal  requirements  relative  to  validity  must 
have  been  fulfilled. 

There  was  a  wish  to  give  to  commerce  a  guarantee  that 
the  right  to  regard  a  transfer  as  void  on  the  ground  that 
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motif  qu'il  aurait  eu  pour  but  d'eluder  les  consequences 
de  la  guerre  ne  s'etendrait  pas  trop  loin  et  ne  compren- 
drait  pas  une  periode  trop  etendue.  En  consequence,  si 
le  transfert  a  ete  effectue  plus  de  trente  jours  avant 
Touverture  des  hostilites,  il  ne  peut  etre  attaque  pour 
cette  seule  cause,  et  il  est  considere  comme  absolument 
valable,  s'il  a  ete  fait  dans  des  conditions  qui  en  demon- 
trent  le  caractere  serieux  et  definitif  et  qui  sont  les 
suivantes:  le  transfert  doit  etre  absolu,  complet,  et 
conforme  a  la  legislation  des  pays  interesses  et  il  a  pour 
effet  de  mettre  le  controle  et  les  benefices  du  navire  entre 
d'autres  mains.  Ces  conditions  etablies,  le  capteur  n'est 
pas  admis  a  pretendre  que  le  vendeur  prevoyait  la 
guerre  dans  laquelle  son  pays  allait  etre  engage  et  voulait, 
par  la  vente,  se  soustraire  aux  risques  qu'elle  lui  aurait 
fait  courir  pour  les  navires  dont  il  operait  le  transfert. 
Si,  meme  dans  cette  hypothese,  le  navire  est  rencontre 
par  un  croiseur  et  qu'il  n'ait  pas  Tacte  de  transfert  a  bord, 
il  pourra  etre  saisi  lorsque  le  changement  de  nationalite 
a  eu  lieu  moins  de  soixante  jours  avant  Fouverture  des 
hostilites;  cette  circonstance  le  rend  suspect.  Mais  si, 
devant  la  juridiction  des  prises,  il  fait  les  justifications 
prevues  par  l'alinea  2,  il  doit  etre  relache;  seulement  il 
ne  pourra  obtenir  des  dommages  et  interets,  attendu 
qu'il  y  avait  eu  motif  suffisant  pour  saisir  le  navire. 

Article  56. 

Le  transfert  sous  pavilion  neutre  d'un  navire  ennemi, 
effectue  apres  V ouverture  des  hostilites,  est  nul,  a  moins  qu'il 
soit  etabli  que  ce  transfert  n'apas  ete  effectue  en  vue  d'eluder 
les  consequences  qu'entraine  le  caractere  de  navire  ennemi. 

Toutefois,  il  y  a  presomption  absolue  de  nullite: 

1°  Si  le  transfert  a  ete  effectue  pendant  que  le  navire  est 
en  voyage  ou  dans  un  port  bloque. 

2^*$P'Uy  afaculte  de  remere  ou  de  retour. 

3°  Si  les  conditions,  auxquelles  est  soumis  le  droit  de 
pavilion  d'apres  la  legislation  du  pavilion  arbor e,  nont  pas 
ete  observees. 

Pour  le  transfert  posterieur  a  V ouverture  des  hostilites,  la 
regie  est  plus  simple:  le  transfert  n'est  valable  que  s'il 
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it  was  made  in  order  to  evade  the  consequences  of  war 
should  not  extend  too  far,  and  should  not  cover  too  long 
a  period.  Consequently,  if  the  transfer  has  been  made 
more  than  thirty  days  before  the  opening  of  hostilities, 
it  cannot  be  assailed  on  that  ground  alone,  and  it  is 
regarded  as  unquestionably  valid  if  it  has  been  made 
under  conditions  which  show  its  character  is  genuine  and 
final;  these  are  as  follows:  the  transfer  must  be  absolute, 
complete,  and  in  conformity  with  the  laws  of  the  coun- 
tries concerned,  and  its  effect  is  to  place  the  control  of, 
and  the  profits  earned  by  the  vessel  in  other  hands. 
When  once  these  conditions  are  established,  the  captor 
is  not  allowed  to  contend  that  the  vendor  foresaw  the 
war  in  which  his  country  was  about  to  be  engaged,  and 
wished  by  the  sale  to  shield  himself  from  the  risks  which 
he  would  incur  in  respect  of  the  vessels  he  was  transfer- 
ring. Even  in  this  case,  however,  if  the  vessel  is  en- 
countered by  a  cruiser  and  her  bill  of  sale  is  not  on  board, 
she  may  be  captured  if  the  change  of  nationality  has 
taken  place  less  than  sixty  days  before  the  opening  of 
hostilities;  that  circumstance  renders  her  suspect.  But 
if  before  the  prize  court  she  furnishes  the  proof  specified 
by  the  second  paragraph,  she  must  be  released;  though 
she  cannot  obtain  compensation,  inasmuch  as  there  was 
sufficient  reason  for  capturing  the  vessel. 

Article  56. 

The  transfer  of  an  enemy  vessel  to  a  neutral  flag ,  effected 
after  the  opening  of  hostilities,  is  void  unless  it  is  proved  that 
such  transfer  was  not  made  in  order  to  evade  the  conse- 
quences which  the  enemy  character  of  the  vessel  would  involve. 

There  is,  however,  absolute  presumption  that  a  transfer 
is  void. 

(1)  If  the  transfer  has  been  made  during  a  voyage  or  in  a 
bio '.leaded  port. 

(2)  If  there  is  a  right  of  redemption  or  ofmmmmrt***** 

(3)  If  the  requirements  upon  which  the  right  to  fly  the 
flag  depends  according  to  the  laws  of  the  country* of  the  flag 
hoisted  have  not  been  observed. 

Respecting  transfer  after  the  opening  of  hostilities  the 
rule  is   more  simple:   the   transfer  is  valid  only  if  it  is 
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est  etabli  qu'il  n'a  pas  eu  pour  but  d'eluder  les  conse- 
quences qu'entraine  le  caractere  de  navire  ennemi. 
C'est  la  solution  inverse  de  celle  qui  est  admise  pour  le 
transfert  anterieur  a  l'ouverture  des  hostilites;  pre- 
somption  de  validite  dans  ce  dernier,  presomption  de 
nullite  dans  celui  dont  il  s'agit  maintenant,  sauf  la 
possibilite  de  faire  la  preuve  contraire.  II  pourrait  6tre 
etabli,  par  exemple,  que  le  transfert  est  la  suite  d'une 
transmission  hereditaire. 

L'article  56  indique  des  cas  dans  lesquels  la  presomp- 
tion de  nullite  est  absolue  pour  des  motifs  qui  se  compren- 
nent  aisement:  dans  le  premier,  le  lien  entre  le  transfert 
et  le  risque  de  guerre  couru  par  le  navire  apparait  claire- 
ment;  dans  le  second,  l'acquereur  se  presente  comme 
un  prete-nom  devant  etre  considere  comme  proprietaire 
du  navire  pendant  une  periode  dangereuse,  apres  laquelle 
le  vendeur  reprendra  son  navire;  enfin,  le  troisieme  cas 
aurait  pu  a  la  rigueur  etre  sous-entendu,  -le  navire  qui  se 
reclame  d'une  nationality  neutre  devant  naturellement 
justifier  qu'il  a  droit  a  cette  nationality. 

On  avait  d'abord  prevu  le  cas  ou  le  navire  est,  apres  le 
transfert,  maintenu  dans  le  service  auquel  il  etait  affecte 
auparavant.  II  y  a  la  une  circonstance  suspecte  au  plus 
haut  point;  le  transfert  parait  fictif,  puisque  rien  n'est 
change  dans  le  service  du  navire.  Cela  s' applique,  par 
exemple,  au  cas  d'une  meme  ligne  de  navigation  des- 
servie  par  le  navire  apres  et  avant  le  transfert.  On  a 
objecte  que,  parfois,  la  presomption  absolue  serait  trop 
rigoureuse,  que  certains  navires,  comme  les  navires 
petroliers,  ne  pouvaient,  a  raison  de  leur  construction, 
etre  affectes  qu'a  un  service  determine.  Pour  tenir 
compte  de  cette  observation,  le  mot  trajet  avait  ete  ajoute, 
de  sorte  qu'il  aurait  fallu  que  le  navire  eut  ete  maintenu 
dans  les  memes  service  et  trajet;  il  semblait  que  Ton 
donnait,  de  cette  facon,  une  satisfaction  suffisante  a  la 
reclamation.  Neanmoins,  sur  une  insistence  en  vue  de 
la  suppression  du  cas  dans  l'enumeration,  cette  suppres- 
sion a  ete" admise..  II  en  resulte  que  le  transfert  rentre 
alors  dans  l'application  de  la  regie  generale;  il  est  bien 
presume  mil,  mais  la  preuve  contraire  est  admise. 
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proved  that  it  has  not  been  made  in  order  to  evade  the 
consequences  which  the  enemy  character  of  a  vessel  would 
involve.  This  is  the  opposite  solution  from  that  admitted 
for  the  transfer  before  the  opening  of  hostilities;  in  that 
case  there  is  a  presumption  that  the  transfer  is  valid;  in 
the  present ,  that  it  is  void,  subject  to  the  possibility  of 
furnishing  proof  to  the  contrary.  It  might  be  proved,  for 
instance,  that  the  transfer  had  taken  place  by  inheritance. 

Article  56  mentions  cases  in  which  the  presumption 
of  nullity  is  absolute,  for  reasons  which  can  be  readily 
understood:  in  the  first  case,  the  connection  between 
the  transfer  and  the  war  risk  run  by  the  vessel  clearly 
appears;  in  the  second,  the  transferee,  one  merely  in 
name,  is  to  be  regarded  as  owner  during  a  dangerous 
period,  after  which  the  vendor  will  recover  his  vessel; 
lastly?  the  third  case  might  strictly  be  inferred,  since  the 
vessel  which  claims  a  neutral  nationality  must  naturally 
prove  that  she  has  a  right  to  that  nationality. 

Provision  was  at  one  time  made  for  the  case  of  a  vessel 
which  was  retained,  after  the  transfer,  in  the  trade  in 
which  she  had  previously  been  engaged.  This  would  be 
a  circumstance  in  the  highest  degree  suspicious;  the 
transfer  has  a  fictitious  appearance,  since  nothing  is 
changed  as  regards  the  vessel's  trade.  This  would  apply, 
for  instance,  in  case  the  vessel  maintained  the  same  line 
of  sailing  before  and  after  the  transfer.  It  was,  however, 
objected  that  the  absolute  presumption  would  some- 
times be  too  severe,  as  certain  vessels,  for  example,  tank- 
ships,  could,  on  account  of  their  build,  engage  only  in  a 
definite  trade.  To  recognize  this  objection,  the  word 
' 'route"  was  added,  so  that  it  would  have  been  necessary 
that  the  vessel  should  be  retained  in  the  same  trade  and  on 
the  same  route;  it  was  thought  that  in  this  way  there 
would  be  given  to  the  contention  sufficient  consideration. 
However,  in  consideration  of  the  insistence  on  the  sup- 
pression of  this  case  from  the  list,  its  suppression  has  been 
conceded.  Consequently  the  transfer  now  comes  within 
the  provision  of  the  general  rule ;  it  is  certainly  presumed 
to  be  void,  but  proof  to  the  contrary  is  admitted. 
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Chapitre  VI.— DU  CARACTERE  ENNEMI. 

La  regie  inscrite  dans  la  Declaration  de  Paris,  "le 
pavilion  neutre  couvre  la  marchandise  ennemie,  a 
l'exception  de  la  contrebande  de  guerre,"  repond  trop 
au  progres  des  moeurs,  a  trop  penetre  Fopinion  publique 
pour  qu'en  presence  d'une  application  si  generale,  on  n'y 
voie  pas  un  principe  de  droit  commun,  qu'il  n'est  plus 
meme  question  de  discuter.  Aussi  le  caractere  neutre 
ou  ennenii  des  navires  de  commerce  n'a-t-il  pas  seulement 
pour  consequence  de  decider  de  la  validite  de  leur 
capture,  mais  encore  du  sort  des  marchandises,  autres 
que  la  contrebande,  qui  sont  trouvees  a  leur  bord.  Une " 
remarque  generale  analogue  peut  etre  faite  au  sujet  du 
caractere  neutre  ou  ennemi  de  la  marchandise.  Personne 
ne  songe  a  contester  aujourd'hui  le  principe  d'apres 
lequel,  "la  marchandise  neutre,  a  l'exception  de  la  con- 
trebande de  guerre,  n'est  pas  saisissable  sous  pavilion 
ennemi."  Ce  n'est  done  que  dans  le  cas  ou  elle  est 
trouvee  a  bord  d'un  navire  ennemi,  que  se  pose  la  ques- 
tion de  savoir  si  une  marchandise  est  neutre  ou  ennemie. 

La  determination  du  caractere  neutre  ou  ennemi  ap- 
parait  ainsi  comme  le  developpement  des  deux  principes 
consacres  en  1856,  ou  mieux  comme  le  moyen  d'en  assu- 
rer la  juste  application  pratique. 

L'utilite  de  degager,  a  cet  egard,  des  pratiques  des 
differents  pays  des  regies  claires  et  simples  n'a,  pour 
ainsi  dire,  pas  besoin  d'etre  demontree.  Pour  le  com- 
merce, Fincertitude  des  risques  de  capture,  si  elle  n'est 
pas  une  cause  d'arret  total,  est  tout  au  moins  la  pire  des 
entraves.  Le  commercant  doit  savoir  les  risques  qu'il 
court  en  chargeant  sur  tel  ou  tel  navire;  l'assureur,  s'il 
ignore  la  gravite  de  ses  risques,  est  force  d'exiger  des 
primes  de  guerre  souvent  exorbitantes  ou  insuflisantes. 

Les  regies  qui  forment  ce  chapitre  ne  sont  malheureu- 
sement  pas  completes;  quelques  points  import  ants  ont 
du  etre  laisses  de  cote,  comme  on  l'a  deja  vu  par  ce  qui 
a  ete  dit  dans  les  explications  preliminaires  et  comme 
cela  sera  precise  plus  loin. 
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Chapter  VI.— ENEMY  CHARACTER. 

The  rule  contained  in  the  Declaration  of  Paris,  that 
"the  neutral  flag  covers  enemy  goods,  with  the  exception 
of  contraband  of  war/'  corresponds  so  closely  to  advanced 
usage,  has  so  entered  into  the  public  mind  that,  in  the  face 
of  so  extensive  an  application,  it  must  be  recognized  as  a 
principle  of  general  law  which  is  no  longer  even  a  ques- 
tion for  discussion.  The  neutral  or  enemy  character  of 
merchant  vessels  accordingly  determines  not  only  the 
question  of  the  validity  of  their  capture,  but  also  the  fate 
of  the  goods,  other  than  contraband,  which  are  found  on 
board.  A  similar  general  observation  may  be  made 
with  reference  to  the  neutral  or  enemy  character  of  goods. 
No  one  thinks  of  contesting  to-day  the  principle  accord- 
ing to  which  "neutral  goods,  with  the  exception  of  con- 
traband of  war,  are  not  liable  to  capture  under  an  enemy 
flag."  It  is,  therefore,  only  in  the  case  where  goods  are 
found  on  board  an  enemy  ship  that  the  question  whether 
they  are  neutral  or  enemy  property  arises. 

The  determination  of  neutral  or  enemy  character  thus 
appears  as  a  development  of  the  two  principles  laid  down 
in  1856,  or  rather  as  a  means  of  securing  their  just  appli- 
cation in  practice. 

The  advantage  of  deducing  from  the  practices  of  differ- 
ent countries  some  clear  and  simple  rules  on  this  subject 
may  be  said  to  need  no  demonstration.  If  the  uncer- 
tainty as  to  the  risk  of  capture  does  not  cause  an  entire 
suspension  of  commerce,  it  is  at  least  the  most  serious  of 
hindrances.  A  trader  ought  to  know  the  risks  which  he 
runs  in  putting  his  goods  on  board  this  or  that  ship ;  the 
underwriter,  if  ignorant  of  the  extent  of  those  risks,  is 
obliged  to  charge  war  premiums  often  either  exorbitant 
or  else  inadequate. 

The  rules  which  form  this  chapter  are,  unfortunately, 
incomplete ;  certain  important  points  had  to  be  laid  aside, 
as  has  been  already  seen  in  what  has  been  said  in  the 
introductory  explanations,  and  as  will  be  clearly  shown 
later. 
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Article  57. 

Sous  reserve  des  dispositions  relatives  au  transfert  de 
pavilion,  le  caractere  neutre  ou  ennemi  du  navire  est  deter- 
mine par  le  pavilion  qu'il  a  le  droit  de  porter. 

Le  cas  oil  le  navire  neutre  se  livre  a  une  navigation 
reservee  en  temps  de  paix  reste  hors  de  cause  et  n'est  nulle- 
ment  vise  par  cette  regie. 

Le  principe  est  done  que  le  caractere  neutre  ou  ennemi 
du  navire  est  determine  par  le  pavilion  qu'il  a  le  droit  de 
porter.  C'est  une  regie  simple  qui  parait  bien  repondre 
a  la  situation  speciale  des  navires,  si  on  les  compare  aux 
autres  biens  meubles  et  notamment  aux  marchandises.  A 
plus  d'un  point  de  vue,  ils  ont  une  sorte  d'individualite; 
notamment  ils  ont  une  nationality  un  caractere  national. 
Cette  nationalite  est  manifestee  par  le  droit  de  pavilion; 
elle  place  les  navires  sous  la  protection  et  le  controle 
de  FEtat  dont  ils  rel event;  elle  les  soumet  a  la  souve- 
rainete  et  aux  lois  de  cet  Etat  et,  le  cas  echeant,  a  ses 
requisitions.  C'est  la  le  criterium  le  plus  sur  que  le 
navire  est  bien  un  des  elements  de  la  force  maritime 
marchande  d'un  pays  et,  par  consequent,  le  meilleur 
criterium  pour  determiner  s'il  est  neutre  ou  ennemi. 
Aussi  convient-il  de  s'y  attacher  exclusivement  et 
d'ecarter  ce  qui  se  rattache  a  la  personnalite  du  pro- 
prietaire. 

Le  texte  dit:  le  pavilion  que  le  navire  a  le  droit  de 
porter;  cela  s'entend  naturellement  du  pavilion  que  le 
navire  est,  s'il  ne  l'a  fait,  en  droit  d'arborer,  conforme- 
ment  aux  lois  qui  regissent  le  port  de  ce  pavilion. 

L' article  57  reserve  les  dispositions  relatives  an  trans- 
fert de  pavilion  pour  lesquelles  il  suffit  de  renvoyer  aux 
articles  55  et  56;  il  pourra  se  faire  qu'un  navire  ait  bien 
le  droit  de  porter  un  pavilion  neutre,  au  point  de  vue  de 
la  legislation  du  pays  dont  il  se  reclame,  mais  soit  con- 
sidere  comme  ennemi  par  un  belligerant,  parce  que  le 
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Article  57. 

Subject  to  the  provisions  respecting  the  transfer  of  flag, 
the  neutral  or  enemy  character  of  a  vessel  is  determined  by 
the  flag  which  she  has  the  right  to  fly. 

The  case  in  which  a  neutral  vessel  is  engaged  in  a  trade 
which  is  reserved  in  time  of  peace,  remains  outside  the 
scope  of,  and  is  in  no  wise  affected  by,  this  rule. 

The  principle,  therefore,  is  that  the  neutral  or  enemy 
character  of  a  vessel  is  determined  by  the  flag  which  she  has 
the  right  to  fly.  It  is  a  simple  rule  which  appears  satis- 
factorily to  meet  the  special  case  of  ships,  as  compared 
with  other  movable  property,  and  especially  with  mer- 
chandise. From  more  than  one  point  of  view,  ships  have 
a  kind  of  individuality;  especially  they  have  a  nationality, 
a  national  character.  This  nationality  is  manifest  in  the 
right  to  fly  the  flag;  it  places  the  ships  under  the  pro- 
tection and  control  of  the  State  to  which  they  belong;  it 
makes  them  amenable  to  the  sovereignty  and  to  the  laws 
of  that  State,  and,  should  the  occasion  arise,  to  requisition. 
This  is  the  surest  test  of  whether  a  vessel  is  really  a  part 
of  the  merchant  marine  of  a  country,  and  therefore  the 
best  test  for  determining  whether  she  is  neutral  or  enemy. 
It  is,  moreover,  expedient  to  rely  exclusively  upon  this 
test,  and  to  discard  whatever  is  connected  with  the  per- 
sonal status  of  the  owner. 

The  text  mentions:  the  flag  which  the  vessel  has  the 
right  to  fly;  that  means,  naturally,  the  flag  which,  whether 
she  is  actually  flying  it  or  not,  the  vessel  has  the  right  to 
display  according  to  the  laws  which  govern  the  port  of 
the  flag. • 

Article  57  safeguards  the  provisions  respecting  transfer 
of  flag,  as  to  which  it  is  sufficient  to  refer  to  Articles  55 
and  56;  it  might  be  that  a  vessel  would  really  have  the 
right  to  fly  a  neutral  flag,  from  the  point  of  view  of  the 
law  of  the  country  to  which  she  claims  to  belong,  but  may 
be  regarded  as  an  enemy  by  a  belligerent,  because  the 
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transfert  a  la  suite  duquel  il  a  porte  le  pavilion  neutre 
tombe  sous  le  coup  de  Particle  55  ou  de  l'article  56. 

Enfin,  la  question  de  savoir  si  un  navire  perd  son 
caractere  neutre,  lorsqu'il  effectue  une  navigation  que 
l'ennemi  reservait  avant  la  guerre  aux  seuls  navires 
nationaux  a  ete  soulevee.  Une  entente  n'a  pu  avoir 
lieu,  comme  cela  a  ete  explique  plus  haut  a  propos  du 
chapitre  sur  V Assistance  hostile,  et  la  question  est  restee 
absolument  entiere,  comme  Falinea  2  de  Particle  57 
prend  soin  de  le  dire. 

Article  58. 

Le  caractere  neutre  ou  ennemi  des  marchandises  trouvees 
a  bord  d'un  navire  ennemi  est  determine  par  le  caractere 
neutre  ou  ennemi  de  leur  proprietaire. 

A  la  difference  des  navires,  les  marchandises  n'ont  pas 
une  individualite  propre;  on"  fait  dependre  leur  caractere 
neutre  ou  ennemi  de  la  personnalite  de  leur  proprietaire. 
C'est  ce  qui  a  prevalu  apres  un  examen  approfondi  de 
diverses  opinions  tendant  a  s'attacher  a  l'origine  des  mar- 
chandises, a  la  personne  du  porteur  de  risques,  du  recla- 
mateur  ou  de  Texpediteur.  Le  criterium  adopte  par 
l'article  58  parait,  d'ailleurs,  conforme  aux  termes  de  la 
Declaration  de  Paris  comme  a  ceux  de  la  Convention  de 
La  Haye  du  18  octobre  1907,  sur  Fetablissement  d'une 
Cour  Internationale  des  prises,  ou  il  est  parle  des  pro- 
prietes  neutres  ou  ennemies  (articles  1,  3,  4  et  8). 

Mais  il  ne  faut  pas  se  dissimuler  que  Y article  58  ne 
resout  qu'une  partie  du  probleme,  la  plus  simple;  c'est 
le  caractere  neutre  ou  ennemi  du  proprietaire  qui  deter- 
mine le  caractere  des  marchandises,  mais  a  quoi 
s'attachera-t-on  pour  determiner  le  caractere  neutre  ou 
ennemi  du  proprietaire?  On  ne  le  dit  pas,  parce  qu'il  a 
ete  impossible  d'arriver  a  une  entente  sur  ce  point.  Les 
opinions  ont  ete  partagees  entre  le  domicile  et  la  naXio- 
nalite;    il    est    inutile    de    reproduire  ici  les  arguments 


OWNER    OF    GOODS   DETERMINES    CHARACTER.       133 

transfer  in  virtue  of  which  she  has  hoisted  the  neutral 
flag  is  annulled  by  Article  55  or  by  Article  56. 

Lastly,  the  question  was  raised  whether  a  vessel  loses 
her  neutral  character  when  she  is  engaged  in  a  trade 
which  the  enemy,  prior  to  the  war,  reserved  for  his 
national  vessels.  An  agreement  could  not  be  reached, 
as  has  been  explained  above,  in  connection  with  the 
chapter  on  Unneutral  Service,  and  the  question  remains 
wholly  open,  as  the  second  paragraph  of  Article  57  is 
careful  to  state. 

Article  58. 

The  neutral  or  enemy  character  of  goods  found  on  board 
an  enemy  vessel  is  determined  by  the  neutral  or  enemy 
character  of  the  owner. 

Unlike  ships,  goods  have  no  individuality  of  their  own; 
their  neutral  or  enemy  character  is  made  to  depend  upon 
the  personal  status  of  their  owner.  This  conclusion  has 
been  reached  after  an  exhaustive  examination  of  different 
opinions,  tending  to  fix  their  character  by  the  origin  of  the 
goods,  by  the  status  of  the  person  at  whose  risk  they  are, 
of  the  consignee,  or  of  the  consignor.  The  test  adopted 
in  Article  58  appears,  moreover,  to  be  in  conformity 
with  the  terms  of  the  Declaration  of  Paris,  as  also  with 
those  of  the  convention  of  The  Hague  of  the  18th  October, 
1907,  relative  to  the  establishment  of  an  International 
Prize  Court,  where  mention  is  made  of  neutral  or  enemy 
property  (Articles  1,  3,  4,  and  8). 

But  it  is  necessary  not  to  conceal  the  fact  that  Article 
58  solves  only  a  part  of  the  problem,  and  that  the  sim- 
plest part;  it  is  the  neutral  or  enemy  character  of  the 
owner  which  determines  the  character  of  the  goods,  but 
what  is  to  determine  the  neutral  or  enemy  character  of 
the  owner?  This  is  not  stated,  because  it  has  been  im- 
possible to  arrive  at  an  agreement  on  this  point.  Opin- 
ions were  divided  between  domicile  and  nationality;  it  is 
useless  to  reproduce  here  the  arguments  adduced  to  sup- 
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invoques  dans  les  deux  sens.     On  avait  pense  a  une  sorte 

de  transaction  ainsi  formulee : 

"Le  caractere  neutre  ou  ennemi  des  marchandises 
trouvees  a  bord  d'un  navire  ennemi  est  deter- 
mine par  la  nationality  neutre  ou  ennemie  de 
leur  proprietaire  et,  en  cas  d' absence  de  na- 
tionality ou  en  cas  de  double  nationality 
neutre  et  ennemie  de  leur  proprietaire,  par  le 
domicile  de  celui-ci  en  pays  neutre  ou  ennemi." 
"Toutefois,  les  marchandises  appartenant  a  une 
societe  anonyme  ou  par  actions  sont  con- 
sider ees  comme  neutres  ou  ennemies  selon 
que  la  societe  a  son  siege  social  en  pays  neutre 
ou  ennemi.' ' 
L'unanimite  n'a  pu  6tre  obtenue. 

Article  59. 

Si  le  caractere  neutre  de  la  marchandise  trouvee  a  bord 
d'un  navire  ennemi  n' 'est  pas  etabli,  la  marchandise  est 
presume e  ennemie. 

L' article  59  formule  la  regie  traditionnelle  d'apres 
laquelle  la  marchandise  trouvee  a  bord  d'un  navire 
ennemi  est  presumee  ennemie  sauf  la  preuve  contraire; 
ce  n'est  qu'une  presomption  simple  laissant  au  revendi- 
quant  le  droit,  mais  fa  charge  de  prouver  ses  droits. 

Article  60. 

Le  caractere  ennemi  de  la  marchandise  chargee  a  bord 
d'un  navire  ennemi  subsiste  jusqu'a  Varrivee  a  destination, 
nonobstant  un  transfert  intervenu  pendant  le  cours  de 
V expedition,  apres  V ouverture  des  hostilites. 

Toutefois,  si,  anterieurement  a  la  capture,  un  precedent 
proprietaire  neutre  exerce,  en  cas  defaillite  du  proprietaire 
ennemi  actuel,  un  droit  de  revendication  legale  sur  la  mer- 
chandise, celle-ci  reprend  le  caractere  neutre. 

Cette  disposition  envisage  le  cas  ou  une  marchandise, 
etant  propriete  ennemie  au  moment  de  son  depart,  a  6te 
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port  the  two  views.     There  was  an  idea  of  a  possible 

agreement  in  the  following  form: 

"The  neutral  or  enemy  character  of  goods  found 
on  board  an  enemy  vessel  is  determined  by  the  neu- 
tral or  enemy  nationality  of  their  owner,  or,  in  case 
of  lack  of  nationality  or  of  double  nationality  (neu- 
tral and  enemy),  of  the  owner,  by  his  domicile  in  a 
neutral  or  enemy  country; 

"The  goods  belonging  to  a  limited  liability  or  joint 
stock  company  are,  however,  considered  as  neutral  or 
enemy  according  as  the  company  has  its  headquar- 
ters in  a  neutral  or  enemy  country." 

Unanimity  could  not  be  obtained. 

Article  59. 

If  the  neutral  character  of  goods  found  on  hoard  an  enemy 
vessel  is  not  proven,  they  are  presumed  to  he  enemy  goods. 

Article  59  enunciates  the  traditional  rule  according  to 
which  goods  found  on  board  an  enemy  vessel  are,  failing 
proof  to  the  contrary,  presumed  to  be  enemy  goods; 
this  is  merely  a  simple  presumption,  leaving  to  the  claim- 
ant the  right,  but  the  burden,  of  proving  his  rights. 

Article  60. 

The  enemy  character  of  goods  on  hoard  an  enemy  vessel 
continues  until  they  reach  their  destination,  notwithstanding 
an  intervening  transfer  after  the  opening  of  hostilities  while 
the  goods  are  heing  forwarded. 

If,  however,  prior  to  the  capture,  a  former  neutral  owner 
exercises,  on  the  hankruptcy  of  a  present  enemy  owner,  a 
legal  right  to  recover  the  goods,-  they  regain  their  neutral 
character. 

This  provision  contemplates  the  case  where  goods, 
being  enemy  property  at  the  time  of  departure  have  been 
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Fob  jet  d'une  vente  ou  d'un  transfert  pendant  le  cours 
du  voyage.  La  facilite  qu'il  y  aurait  a  garantir,  au 
moyen  d'une  vente,  la  marchandise  ennemie  contre 
l'exercice  du  droit  de  capture,  sauf  a  s'en  faire  retroceder 
la  propriete  a  l'arrivee,  a  tou jours  conduit  a  ne  pas  tenir 
compte  de  ces  transferts;  le  caractere  ennemi  subsiste. 

Au  point  de  vue  du  moment  a  partir  duquel  une  mar- 
chandise doit  6tre  consideree  comme  devant  prendre  et 
conserver  le  caractere  ennemi  de  son  proprietaire,  le  texte 
est  inspire  du  m&me  esprit  d'equite  qui  a  preside  a  la 
Convention  de  La  Haye  sur  le  regime  des  batiments  de 
commerce  au  debut  des  hostilites,  et  du  meme  desir  de 
garantir  les  operations  enterprises  dans  la  confiance  du 
temps  de  paix.  C'est  seulement  lorsque  le  transfert  a 
lieu  apres  l'ouverture  des  hostilites  qu'il  est,  jusqu'a 
l'arrivee,  inoperant  au  point  de  vue  de  la  perte  du 
caractere  ennemi.  Ce  qu'on  considere  ici,  c'est  la  date 
du  transfert,  et  non  la  date  du  depart  du  navire.  Car, 
bien  que  le  navire  parti  avant  la  guerre,  et  reste  peut-etre 
dans  l'ignorance  de  l'ouverture  des  hostilites,  jouisse  de 
ce  chef  d'une  certaine  exemption,  la  marchandise  peut 
cependant  avoir  le  caractere  ennemi;  le  proprietaire 
ennemi  de  cette  marchandise  est  a  m6me  de  connaitre  la 
guerre,  et  c'est  precisement  pour  cela  qu'il  cherchera  a 
echapper  a  ses  consequences. 

On  a  cru,  toutefois,  devoir  a  j  outer  sinon  une  restriction, 
du  moins  un  complement  juge  necessaire.  Dans  un 
grand  nombre  de  pays,  le  vendeur  non  paye  a,  en  cas  de 
faillite  de  Tacheteur,  un  droit  de  revendication  legale 
(stoppage  in  transitu)  sur  les  marchandises  deja  devenues 
la  propriete  de  Tacheteur,  mais  non  encore  parvenues 
jusqu'a  lui.  En  pareil  cas  la  vente  est  resolue,  et,  par 
l'effet  de  sa  revendication,  le  vendeur  reprend  sa  marchan- 
dise, sans  6tre  repute  avoir  jamais  cesse  d'etre  proprie- 
taire. II  y  a  la  pour  le  commerce  neutre,  en  cas  de 
faillite  non  simulee,  une  garantie  trop  precieuse  pour  etre 
sacrifice,  et  le  deuxieme  alinea  de  Particle  60  a  pour  but 
de  la  sauvegarder. 
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the  subject  of  a  sale  or  transfer  during  the  course  of  the 
voyage.  The  ease  which  it  would  afford  for  securing 
enemy  goods  against  the  exercise  of  the  right  of  capture 
by  means  of  a  sale  made  subject  to  a  reconveyance  of  the 
property  on  arrival  has  always  led  to  a  refusal  to  recog- 
nize such  transfers;  the  enemy  character  subsists. 

With  regard  to  the  moment  commencing  from  which 
goods  should  be  regarded  as  acquiring  and  retaining  the 
enemy  character  of  their  owner,  the  text  is  inspired  by 
the  same  spirit  of  equity  as  governed  the  convention  of 
The  Hague,  relative  to  the  status  of  merchant  vessels  on 
the  opening  of  hostilities,  and  by  the  same  desire  to  pro- 
tect operations  undertaken  in  the  security  of  the  time  of 
peace.  It  is  only  when  the  transfer  takes  place  after 
the  opening  of  hostilities  that  it  is,  until  the  arrival, 
inoperative  as  regards  the  loss  of  enemy  character.  What 
is  considered  here  is  the  date  of  the  transfer,  and  not  the 
date  of  the  departure  of  the  vessel.  For,  while  the  vessel 
which  started  before  the  war,  and  remains,  perhaps,  in 
ignorance  of  the  opening  of  hostilities,  may  enjoy  properly 
a  degree  of  exemption,  the  goods  may  nevertheless  possess 
enemy  character;  the  enemy  owner  of  these  goods  is  in  a 
position  to  know  of  the  war,  and  it  is  for  that  very  reason 
that  he  seeks  to  evade  its  consequences. 

It  was  thought,  however,  obligatory  to  add,  if  not  a 
limitation,  at  least  a  complement  judged  necessary.  In 
a  great  number  of  countries  an  unpaid  vendor  has,  in 
the  event  of  the  bankruptcy  of  the  purchaser,  a  legal 
right  to  recover  on  the  goods  which  have  already  become 
the  property  of  the  purchaser  but  which  have  not  yet 
reached  him  (stoppage  in  transitu).  In  such  a  case  the 
sale  is  annulled,  and,  in  consequence  of  the  recovery,  the 
vendor  retakes  the  goods  and  is  not  deemed  ever  to  have 
ceased  to  be  the  owner.  There  is  in  this  a  protection  to 
neutral  commerce,  in  the  case  of  a  genuine  bankruptcy, 
too  valuable  to  be  sacrificed,  and  the  second  paragraph 
of  Article  60  is  for  the  purpose  of  its  preservation. 
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Chapitre  VII.— DTJ  CONVOI. 


La  pratique  de  convoi  a,  dans  le  pass6,  souleve  parfois 
de  graves  difficultes  et  meme  des  conflits.  Aussi  peut-on 
const ater  avec  satisfaction  Y  accord  intervenu  pour  la 
regler. 

Article  61. 

Les  navires  neutres  sous  convoi  de  leur  pavilion  sont 
exempts  de  visite.  Le  commandant  du  convoi  donne  par 
ecrit,  a  la  demande  du  commandant  d'un  bdtiment  de  guerre 
belligerant,  sur  le  caractere  des  navires  et  sur  leur  charge- 
ment,  toutes  informations  que  la  visite  servirait  a  obtenir. 

Le  principe  pose  est  simple:  un  navire  neutre  convoye 
par  un  navire  de  guerre  de  sa  nation  est  exempt  de  visite. 
Le  motif  en  est  que  le  croiseur  belligerant  doit  trouver 
dans  les  affirmations  du  commandant  du  convoi  la  ga- 
rantie  que  lui  procurerait  l'exercice  meme  du  droit  de 
visite;  il  ne  peut,  en  efTet,  revoquer  en  doute  ces  affirma- 
tions, donnees  par  Tagent  officiel  d'un  Gouvernement 
neutre,  sans  manquer  a  la  courtoisie  internationale.  Si 
les  Gourvernements  neutres  laissent  les  belligerants  visiter 
les  navires  portant  leur  pavilion,  c'est  qu'ils  ne  veulent 
pas  prendre  la  charge  de  la  surveillance  de  ces  navires,  et 
qu'alors  ils  permettent  aux  belligerants  de  se  proteger 
eux-m^mes.  La  situation  change  quand  un  Gouverne- 
ment neutre  entend  prendre  cette  charge;  le  droit  de 
visite  n'a  plus  la  m&me  raison  d'&tre. 

Mais  il  resulte  de  Y explication  de  la  regie  donnee  pour 
le  convoi  que  le  Gouvernement  neutre  s'engage  a  donner 
aux  belligerants  toute  garantie  que  les  navires  convoy es 
ne  profitent  pas  de  la  protection  qui  leur  est  assuree  pour 
agir  contrairement  a  la  neutralite — par  exemple,  pour 
transporter  de  la  contrebande  de  guerre,  pour  fournir  a 
un  belligerant  une  assistance  hostile,  pour  tenter  de  violer 
un  blocus.  II  faudra  done  une  surveillance  serieuse 
exercee  au  depart  sur  les  navires  devant  §tre  convoyes, 
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Chapter  VII.— CONVOY. 

The  practice  of  convoy  has,  in  the  past,  occasionally 
given  rise  to  grave  difficulties  and  even  to  conflicts. 
Therefore,  there  may  be  recorded  with  satisfaction  the 
agreement  reached  for  its  regulation. 

Article  61. 

Neutral  vessels  under  convoy  of  their  national  flag  are 
exempt  from  search.  The  commander  of  a  convoy  gives,  in 
writing,  at  the  request  of  the  commander  of  a  belligerent 
ship  of  war,  all  information  as  to  the  character  of  the  vessels 
and  their  cargoes,  which  could  be  obtained  by  visit  and 
search. 

The  principle  laid  down  is  simple :  a  neutral  vessel  con- 
voyed by  a  ship  of  war  of  her  own  nationality  is  exempt 
from  visit  and  search.  The  reason  for  this  is  that  the  com- 
mander of  the  belligerent  cruiser  ought  to  find  in  the  assur- 
ances of  the  commander  of  the  convoy  the  guarantee  that 
the  exercise  of  the  right  of  visit  and  search  itself  would 
afford ;  in  fact,  he  cannot  question  the  assurances  given  by 
the  official  representative  of  a  neutral  Government,  with- 
out failing  in  international  courtesy.  If  neutral  Govern- 
ments allow  belligerents  to  visit  and  search  vessels  sailing 
under  their  flag,  it  is  because  they  do  not  wish  to  assume 
the  responsibility  for  the  supervision  of  such  vessels,  and 
therefore  allow  belligerents  to  protect  themselves.  The 
situation  changes  when  a  neutral  Government  consents 
to  assume  that  responsibility;  the  right  of  visit  and  search 
has  no  longer  the  same  ground. 

But  it  follows  from  the  explanation  of  the  rule  given 
respecting  convoy  that  the  neutral  Government  under- 
takes to  give  the  belligerents  every  guarantee  that  the 
vessels  convoyed  shall  not  take  advantage  of  the  pro- 
tection which  is  accorded  to  them  in  order  to  do  any- 
thing contrary  to  neutrality,  for  example,  to  carry  con- 
traband of  war,  to  render  unneutral  service  to  the  bel- 
ligerent, to  attempt  to  violate  blockade.  There  is  need^ 
therefore,  of  a  genuine  supervision  to  be  exercised  from 
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et  cette  surveillance  devra  se  poursuivre  au  cours  du 
voyage.  Le  Gouvernement  devra  proceder  avec  vigilance 
pour  emp^cher  tout  abus  du  convoi,  et  il  donnera  en  ce 
sens  des  instructions  precises  a  l'ofncier  charge"  de  com- 
mander un  convoi. 

Un  croiseur  belligerant  recontre  un  convoi:  il  s'adresse 
au  commandant  de  ce  convoi,  qui  doit,  sur  sa  demande, 
lui  donner  par  ecrit  toutes  les  informations  utiles  sur  les 
navires  qui  sont  sous  sa  protection.  On  exige  une 
declaration  ecrite,  parce  qu'elle  emp^che  les  equivoques 
et  les  malentendus,  qu'elle  engage  plus  la  responsabilite" 
du  commandant.  Cette  declaration  a  pour  but  de  rendre 
la  visite  inutile  par  le  fait  meme  qu'elle  procure  au 
croiseur  les  renseignements  que  la  visite  elle-meme  lui 
aurait  fournis. 


Article  62. 

Si  le  commandant  du  bdtiment  de  guerre  belligerant  a  lieu 
de  soupconner  que  la  religion  du  commandant  du  convoi  a 
ete  surprise,  il  lui  communique  ses  soupcons.  C'est  au 
commandant  du  convoi  seul  qu'il  appartient  en  ce  cas  de 
proceder  a  une  verification.  II  doit  constater  le  resultat  de 
cette  verification  par  un  proces-verbal  dont  une  copie  est 
remise  a  Vofficier  du  bdtiment  de  guerre.  Si  des  f aits  ainsi 
constates  justifient,  dans  V  opinion  du  commandant  du 
convoi,  la  saisie  dJun  ou  de  plusieurs  navires,  la  protection 
du  convoi  doit  leur  etre  retiree. 

Le  plus  souvent  le  croiseur  s'en  tiendra  a  la  declaration 
que  lui  aura  donnee  le  commandant  du  convoi,  mais  il 
peut  avoir  de  serieuses  raisons  de  croire  que  la  religion  de 
ce  commandant  a  ete  •  surprise,  qu'un  navire  convoye 
dont  les  papiers  paraissent  en  regie,  et  ne  presentent  rien 
de  suspect,  transporte,  en  fait,  de  la  contrebande  adroite- 
ment  dissimulee.  Le  croiseur  peut  communiquer  ses 
soupcons  au  commandant  du  convoi.     Une  verification 
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the  outset  over  the  vessels  about  to  be  convoyed,  and 
that  supervision  should  be  continued  throughout  the 
voyage.  The  Government  must  act  with  vigilance  so  as 
to  prevent  all  abuse  of  convoy,  and  will  give  to  this  end 
precise  instructions  to  the  officer  placed  in  command  of 
a  convoy. 

A  belligerent  cruiser  encounters  a  convoy;  she  com- 
municates with  the  commander  of  the  convoy,  who 
should,  at  her  request,  give  in  writing  all  relevant  infor- 
mation respecting  the  vessels  under  his  protection.  A 
written  declaration  is  required,  because  it  prevents  all 
ambiguities  and  misunderstandings,  and  because  it  binds 
more  fully  the  responsibility  of  the  commander.  This 
declaration  has  for  its  aim  to  make  visit  and  search  un- 
necessary by  the  mere  fact  that  this  would  afford  to  the 
cruiser  the  information  which  the  visit  and  search  itself 
would  have  supplied. 

Article  62. 

If  the  commander  of  the  belligerent  ship  of  war  has  reason 
to  suspect  that  the  confidence  of  the  commander  of  the  convoy 
has  been  abused,  he  communicates  his  suspicions  to  him. 
In  such  a  case  it  is  for  the  commander  of  the  convoy  alone 
to  conduct  an  investigation.  He  must  state  the  result  of 
such  investigation  in  a  report,  of  which  a  copy  is  furnished 
to  the  officer  of  the  ship  of  war.  If,  in  the  opinion  of  the 
commander  of  the  convoy,  the  facts  thus  stated  justify  the 
capture  of  one  or  more  vessels,  the  protection  of  the  convoy 
must  be  withdrawn  from  such  vessels. 

Usually  the  commander  of  the  cruiser  will  accept  the 
declaration  which  the  commander  of  the  convoy  will  have 
given  to  him,  but  he  may  have  serious  grounds  for  thinking 
that  the  confidence  of  the  commander  has  been  betrayed, 
that  a  convoyed  ship  of  which  the  papers  are  apparently 
regular  and  exhibit  nothing  suspicious  is,  in  fact,  carrying 
contraband  cleverly  concealed.  The  commander  of  cruiser 
may  communicate  his  suspicions  to  the  commander  of  the 
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peut  etre  jugee  necessaire.  Elle  est  faite  par  le  com- 
mandant du  convoi;  c'est  lui  seul  qui  exerce  F auto-rite" 
sur  les  navires  places  sous  sa  protection.  II  a  paru  toute- 
fois  que  Ton  eviterait  souvent  bien  des  difficultes,  s'il 
etait  permis  au  belligerant  d'assister  a  cette  verification; 
autrement  il  lui  serait  toujours  possible  de  suspecter, 
sinon  la  bonne  foi,  du  moins  la  vigilance  ou  la  perspicacite 
du  visiteur.  Mais  on  n'a  pas  cru  devoir  imposer  au  com- 
mandant du  convoi  1' obligation  de  laisser  F  officier  du 
croiseur  assister  a  la  verification.  II  agira  comme  il  le 
jugera  bon:  s'il  accepte  F  assistance  d'un  officier  du 
croiseur,  ce  sera  un  acte  de  courtoisie  ou  de  bonne  poli- 
tique. II  devra,  dans  tous  les  cas,  dresser  un  proces- 
verbal  de  la  verification  et  en  donner  une  copie  a  F officier 
du  croiseur. 

Des  divergences  peuvent  s'elever  entre  les  deux 
officiers,  specialement  a  propos  de  la  contrebande  condi- 
tioned. Le  car  act  ere  du  port  auquel  sont  destines  des 
bles  peut  etre  conteste;  est-ce  un  port  de  commerce 
ordinaire?  est-ce  un  port  qui  sert  de  base  de  ravitaille- 
ment  pour  les  forces  armees?  La  situation  de  fait  pro- 
duite  par  le  convoi  doit  etre,  en  ce  cas,  maintenue.  II 
pourra  seulement  y  avoir  une  protestation  de  la  part  de 
l'officier  du  croiseur,  et  la  difnculte  sera  reglee  par  la  voie 
diplomatique. 

La  situation  est  tout  autre  si  un  navire  convoye  est 
trouve  porteur  de  contrebande  sans  qu'une  contestation 
puisse  s'elever.  Le  navire  n'a  plus  droit  a  la  protection, 
parce  que  la  condition  a  laquelle  cette  protection  etait 
subordonnee  n'a  pas  ete  remplie.  II  a  trompe  son 
propre  Gouvernement  d'abord  et  essay e  de  tromper  un 
belligerant.  II  doit  alors  6tre  traite  comme  un  navire  de 
commerce  neutre  qui,  dans  les  circonstances  ordinaires, 
rencontre  un  croiseur  belligerant  et  est  visite  par  lui.  II 
ne  peut  se  plaindre  d'etre  ainsi  traite  rigoureusement, 
parce  qu'il  y  a  dans  son  cas  une  aggravation  de  la  faute 
commise  par  un  transporteur  de  contrebande. 
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convoy.  An  investigation  may  be  considered  necessary. 
It  is  made  by  the  commander  of  the  convoy ;  it  is  he  alone 
who  exercises  authority  over  the  vessels  placed  under  his 
protection.  It  appeared,  nevertheless,  that  much  difficulty 
might  often  be  avoided  if  the  belligerent  were  allowed  to 
be  present  at  this  investigation;  otherwise  he  might  still 
be  able  to  suspect,  if  not  the  good  faith,  at  least  the 
vigilance  and  perspicacity  of  the  one  who  makes  the 
search.  But  it  was  not  thought  that  an  obligation  to 
allow  the  officer  of  the  cruiser  to  be  present  at  the  investi- 
gation should  be  imposed  upon  the  commander  of  the 
convoy.  He  will  act  as  he  judges  best;  if  he  agrees  to 
the  presence  of  an  officer  of  the  cruiser,  it  will  be  as  an 
act  of  courtesy  or  good  policy.  He  must  in  every  case 
make  a  report  of  the  investigation  and  give  a  copy  to  the 
officer  of  the  cruiser. 

Differences  may  arise  between  the  two  officers,  particu- 
larly in  regard  to  conditional  contraband.  The  character 
of  a  port  to  which  grain  is  destined  may  be  disputed.  Is 
it  an  ordinary  commercial  port  ?  Is  it  a  port  which  serves 
as  a  base  of  supply  for  the  armed  forces  ?  The  situation 
in  fact  created  by  the  convoy  must  in  such  a  case  pre- 
vail. There  can  be  on  the  part  of  the  officer  of  the  cruiser 
only  a  protest,  and  the  difficulty  will  be  settled  through 
the  diplomatic  channel. 

The  situation  is  altogether  different  if  a  convoyed  vessel 
is  found  beyond  the  possibility  of  dispute  to  be  carrying 
contraband.  The  vessel  has  no  longer  a  right  to  protec- 
tion, since  the  condition  upon  which  such  protection 
depends  has  not  been  fulfilled.  She  has  deceived  her 
own  Government,  and  has  tried  to  deceive  the  belligerent. 
She  must  therefore  be  treated  as  a  neutral  merchant  vessel 
which,  in  the  ordinary  way  encounters  and  is  visited  and 
searched  by  a  belligerent  cruiser.  She  cannot  complain  at 
being  thus  treated  rigorously,  since  there  is  in  her  case 
an  aggravation  of  the  offence  committed  by  a  carrier  of 
contraband. 
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Chapitre  VIII.— DE    LA    RESISTANCE    A    LA    VISITE. 

Le  sujet  traite  dans  ce  chapitre  n'est  pas  mentionne 
dans  le  programme  soumis  en  fevrier  1908  par  le  Gou- 
vernement  Britannique;  il  se  rattache  etroitement  k 
plusieurs  des  questions  de  ce  programme,  aussi  s'est-il 
naturellement  presente  a  l'esprit  au  cours  des  discussions, 
et  il  a  paru  necessaire  de  poser  une  regie  sur  laquelle  on 
s'est  facilement  accorde. 

Un  croiseur  belligerant  rencontre  un  navire  de  com- 
merce et  le  somme  de  s'arreter  pour  qu'il  soit  procede  a 
la  visite.  Le  navire  somme  ne  s'arrete  pas  et  essaie  de 
se  soustraire  a  la  visite  par  la  fuite.  Le  croiseur  peut 
employer  la  force  pour  l'arr&ter,  et  le  navire  de  commerce, 
s'il  est  avarie  ou  coule,  n'a  pas  le  droit  de  se  plaindre, 
puisqu'il  a  contrevenu  a  une  obligation  imposee  par  le 
droit  des  gens.  S'il  est  arrete  et  s'il  est  etabli  que  c'est 
seulement  pour  eviter  les  ennuis  de  la  visite  qu'il  avait 
recouru  a.  la  fuite,  qu'il  n' avait  d'ailleurs  commis  aucun 
acte  contraire  a  la  neutrality,  il  ne  sera  pas  puni  pour  sa 
tentative.  S'il  est  constate,  au  contraire,  que  le  navire  a 
de  la  contrebande  a  bord  ou  qu'l  a,  d'une  facon  quelconque, 
viole  ses  devoirs  de  neutre,  il  subira  les  consequences  de 
son  infraction  a  la  neutrality,  mais  il  ne  subira  non  plus 
aucune  peine  pour  avoir  tente  la  fuite.  Certains  pensa- 
ient,  au  contraire,  que  le  navire  devrait  etre  puni  pour  une 
tentative  de  fuite  caracterisee  comme  pour  une  resistance 
violente.  La  possibilite  de  la  confiscation  engagerait, 
disait-on,  le  croiseur  a  menager,  dans  la  mesure  du  pos- 
sible, le  navire  en  fuite.     Mais  cette  idee  n'a  pas  prevalu. 


Article  63. 

La  resistance  opposee  par  la  force  a  Vexercice  legitime  du 
droit  d' arret,  de  visite  et  de  saisie,  entraine,  dans  tons  les  cas, 
la  confiscation  du  navire.  Le  chargement  est  passible  du 
meme  traitement  que   subirait  le  chargement  d'un  navire 
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Chapter  VIII.— RESISTANCE  TO  VISIT  AND  SEARCH. 

The  subject  treated  in  this  chapter  is  not  mentioned  in 
the  programme  submitted  by  the  British  Government 
in  February  1908;  it  is  closely  related  to  several  of  the 
questions  in  that  programme,  and  thus  naturally  at- 
tracted attention  in  the  course  of  the  discussions,  and 
it  has- seemed  necessary  to  frame  a  rule  upon  which  there 
was  ready  agreement. 

A  belligerent  cruiser  encounters  a  merchant  vessel  and 
summons  her  to  stop  in  order  that  it  may  proceed  to  visit 
and  search.  The  vessel  summoned  does  not  stop,  but 
tries  to  avoid  visit  and  search  b}^  flight.  The  cruiser  may 
employ  force  to  stop  her,  and  if  the  merchant  vessel  is 
damaged  or  sunk,  she  has  no  right  to  complain,  since  she 
has  acted  contrary  to  an  obligation  imposed  upon  her  by 
the  law  of  nations.  If  the  vessel  is  stopped,  and  if  it  is 
shown  that  it  was  only  in  order  to  escape  the  inconven- 
ience of  visit  and  search  that  she  had  recourse  to  flight, 
and  that  otherwise  she  had  done  nothing  contrary  to 
neutrality,  she  will  not  be  punished  for  her  attempt.  If, 
on  the  other  hand,  it  is  established  that  the  vessel  has 
contraband  on  board,  or  that  she  has  in  any  way  whatever 
violated  her  neutral  obligations,  she  will  suffer  the  con- 
sequences of  her  infraction  of  neutrality,  but  she  will  not 
undergo  any  further  punishment  for  her  attempt  at  flight. 
Some  thought  on  the  contrary  that  the  ship  should 
be  punished  for  an  obvious  attempt  at  flight  as  much  as 
for  forcible  resistance.  It  was  said  that  the  possibility 
of  condemnation  of  the  escaping  vessel  would  lead  the 
cruiser  to  spare  her  so  far  as  possible.  But  this  view  did 
not  prevail. 

Article  63. 

Forcible  resistance  to  the  legitimate  exercise  of  the  right  of 

stoppage,  visit  and  search,  and  capture,  involves  in  all  cases 

the  condemnation  of  the  vessel.     The  cargo  is  liable  to  the 

same  treatment  which  the  cargo  of  an  enemy  vessel  would 
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ennemi;  les  marchandises  appartenant  au  capitaine  ou  au 
proprietaire  du  navire  sont  considerees  comme  marchan- 
dises ennemies. 

La  situation  est  differente  s'il  y  a  resistance  violente  a 
Faction  legitime  du  croiseur.  Le  navire  commet  un  acte 
d'hostilite  et  doit,  des  lors,  etre  traite  en  ennemi;  il  sera 
done  soumis  a  confiscation,  quand  meme  la  visite  ne 
revelerait  aucun  fait  contraire  a  la  neutralite,  et  cela 
semble  ne  pouvoir  soulever  aucune  difficult e. 

Que  faut-il  decider  du  chargement?  La  formule  qui  a 
semble  la  meilleure  est  celle  d'apres  laquelle  ce  charge- 
ment  sera  traite  comme  celui  qui  serait  a  bord  d'un 
navire  ennemi.  Cette  assimilation  entraine  les  conse- 
quences suivantes:  le  navire  neutre  qui  a  resiste  devenant 
navire  ennemi,  la  marchandise  se  trouvant  a  bord  est 
presumee  ennemie.  Les  neutres  interesses  pourront  re- 
clamer  leur  propriete,  conformement  a  la  3e  regie  de  la 
Declaration  de  Paris,  mais  la  marchandise  ennemie  sera 
confisquee  parce  que  la  regie  le  pavilion  couvre  la  marchan- 
dise ne  peut  plus  etre  invoquee,  le  navire  saisi  sur  lequel 
elle  se  trouve  etant  consider e  comme  ennemi.  On 
remarquera  que  le  droit  de  reclamer  la  marchandise  est 
reconnu  a  tous  les  neutres,  meme  a  ceux  qui  ont  la 
nationalite  du  navire  saisi;  il  paraitrait  excessif  de  les 
faire  souffrir  de  Facte  du  capitaine.  II  y  a  toutefois  une 
exception  a  Fegard  des  marchandises  appartenant  au 
proprietaire  du  navire.  II  semble  naturel  qu'il  supporte 
les  consequences  des  actes  de  son  agent.  Sa  propriete  a 
bard  du  navire  sera  done  traitee  en  marchandise  ennemie. 
A  plus  forte  raison,  en  est-il  de  meme  de  la  marchandise 
appartenant  au  capitaine. 

Chapitre  IX.— DES  DOMMAGES  ET  INTERETS. 

Ce  chapitre  a  une  portee  tr&s  generale,  puisque  la  dis- 
position qu'il  contient  trouve  son  application  dans  les  cas 
nombreux  ou  un  croiseur  peut  saisir  un  navire  ou  des 
marchandises. 


COMPENSATION.  147 

undergo.     Goods  belonging  to  the  master  or  owner  of  the  ves- 
sel are  regarded  as  enemy  goods. 


The  situation  is  different  if  there  is  forcible  resistance 
to  the  legitimate  action  of  the  cruiser.  The  vessel  com- 
mits an  act  of  hostility  and  must,  from  that  moment,  be 
treated  as  an  enemy;  she  will  therefore  be  subject  to 
condemnation,  even  when  the  visit  and  search  may  not 
disclose  any  act  contrary  to  neutrality,  and  this  seemed 
to  raise  no  difficulty. 

What  must  be  decided  with  regard  to  the  cargo  ?  The 
rule  which  seemed  the  best  is  that  according  to  which 
the  cargo  will  be  treated  like  the  cargo  on  board  an  enemy 
vessel.  This  assimilation  involves  the  following  conse- 
quences: the  neutral  vessel  which  has  resisted  becomes 
an  enemy  vessel,  the  goods  on  board  are  presumed  to  be 
enemy  goods.  Neutrals  who  are  interested  may  claim 
their  property,  in  accordance  with  Article  3  of  the  Decla- 
ration of  Paris,  but  enemy  goods  will  be  condemned, 
because  the  rule  the  flag  covers  the  goods  cannot  be  adduced 
as  the  captured  vessel  on  which  they  are  found  is  considered 
an  enemy.  It  will  be  noticed  that  the  right  to  claim  the 
goods  is  recognized  for  all  neutrals,  even  for  those  who  are 
of  the  nationality  of  the  captured  vessel;  it  would  seem 
to  be  excessive  to  make  such  persons  suffer  for  the  action 
of  the  master.  There  is,  however,  an  exception  as  re- 
gards the  goods  belonging  to  the  owner  of  the  vessel. 
It  seems  natural  that  he  should  bear  the  consequences  of 
the  acts  of  his  agent.  His  property  on  board  the  vessel 
will  therefore  be  treated  as  enemy  goods.  A  fortiori  it  is 
the  same  for  the  goods  belonging  to  the  master. 

Chapter  IX.  -COMPENSATION. 

This  chapter  has  a  very  general  application,  since  the 
provision  which  it  contains  is  operative  in  the  numerous 
cases  in  which  a  cruiser  may  capture  a  vessel  or  goods. 
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Article  64. 

Si  la  saisie  du  navire  ou  des  marcJiandises  n'est  pas 
validee  par  la  juridiction  des  prises  ou  si,  sans  qu'il  y  ait  eu 
de  mise  en  jugement,  la  saisie  n'est  pas  maintenue,  les 
interesses  ont  droit  a  des  dommages  et  interets,  a  moins 
qu'il  y  ait  eu  des  motifs  suffisants  de  saisir  le  navire  ou  les 
marcJiandises. 

Un  croiseur  a  saisi  un  navire  neutre,  par  exemple,  pour 
transport  de  contrebande  ou  violation  de  blocus.  Le 
tribunal  des  prises  relache  le  navire  en  annulant  la  saisie. 
Cela  ne  suffit  evidemment  pas  a  dedommager  les  interesses 
de  la  perte  eprouvee  par  suite  de  la  saisie,  et  cette  perte 
a  pu  etre  considerable,  puisque  le  navire  a  ete,  pendant 
un  temps  souvent  tres  long,  empeche  de  se  livrer  a  son 
trafic  ordinaire.  Peuvent-ils  demander  a  etre  indemnises 
de  ce  prejudice?  Rationnellement  il  faut  admettre 
F  affirmative,  si  ce  prejudice  est  immerite,  c'est-a-dire  si 
la  saisie  n'a  pas  ete  amenee  par  leur  faute.  II  peut 
arriver,  en  efTet,  que  la  saisie  ait  ete  motivee,  parce  que 
le  capitaine  du  navire  visite  n'a  pas  produit  des  justifica- 
tions qui  devaient  se  trouver  normalement  a  sa  disposi- 
tion et  qui  ont  ete  fournies  plus  tard.  Dans  ce  cas,  il 
serait  injuste  que  des  dommages  et  interets  fussent 
accordes.  A  Finverse,  s'il  y  a  eu  vraiment  faute  du 
croiseur,  s'il  a  saisi  dans  un  cas  ou  il  n'y  avait  pas  de 
motifs  suffisants  de  le  faire,  il  est  juste  que  des  dom- 
mages et  interets  soient  alloues. 

II  peut  arriver  aussi  qu'un  navire  saisi  et  conduit  dans 
un  port  ait  ete  relaxe  par  voie  administrative  sans  inter- 
vention d'un  tribunal  de  prises.  En  pareil  cas,  la 
pratique  varie:  dans  certains  pays,  la  juridiction  des 
prises  n'intervient  que  dans  le  cas  d'une  capture  et  ne 
pourrait  statuer  sur  une  demande  de  dommages-interets 
fondee  sur  ce  que  la  saisie  aurait  6te  injustifiee;  dans 
d'autres,  la  juridiction  des  prises  serait  competente  pour 
une  demande  de  ce  genre.  II  y  a  la  une  inegalite  peu 
equitable  et  il  convient  d'etablir  une  regie  qui  produise 
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Article  64. 

//'  the  capture  of  a  vessel  or  of  goods  is  not  upheld  by  the 
prize  court,  or  if  without  being  brought  to  judgment  the  cap- 
tured vessel  is  released,  those  interested  have  the  right  to  com- 
pensation, unless  there  were  sufficient  reasons  for  capturing 
the  vessel  or  goods. 

A  cruiser  has  captured  a  neutral  vessel,  for  example, 
on  the  ground  of  carriage  of  contraband  or  violation  of 
blockade.  The  prize  court  releases  the  vessel  declaring 
the  capture  void.  This  is  evidently  not  enough  to  in- 
demnify those  interested  for  the  loss  incurred  in  con- 
sequence of  the  capture,  and  this  loss  may  have  been 
considerable,  since  the  vessel  has  been  during  a  period, 
often  very  long,  prevented  from  engaging  in  her  ordinary 
trade.  May  they  claim  to  be  compensated  for  this  injury  ? 
Logically  it  is  necessary  that  an  affirmative  answer  should 
be  given,  if  the  injury  is  undeserved,  that  is  to  say,  if  the 
capture  was  not  occasioned  by  some  fault  of  the  parties. 
It  may,  indeed,  happen  that  the  capture  was  for  rea- 
son, since  the  master  of  the  vessel  visited  and  searched 
did  not  produce  evidence  which  ought  ordinarily  to  be 
available,  and  which  was  furnished  later.  In  such  a  case 
it  would  be  unjust  that  compensation  should  be  awarded. 
On  the  other  hand,  if  the  cruiser  has  really  been  at  fault, 
if  she  has  made  a  capture  in  a  case  in  which  there  were 
not  sufficient  reasons  for  doing  so,  it  is  just  that  compen- 
sation should  be  decreed. 

It  may  also  happen  that  a  vessel  which  has  been  cap- 
tured and  taken  into  a  port  has  been  released  by  admin- 
istrative action  without  intervention  of  a  prize  court. 
The  practice,  in  such  circumstances  varies:  in  some  coun- 
tries the  prize  court  has  jurisdiction  only  on  the  question 
of  a  capture,  and  cannot  adjudicate  on  a  claim  for  com- 
pensation based  upon  the  ground  that  the  capture  would 
have  been  held  unjustifiable;  in  other  countries  the  prize 
court  would  have  competence  in  a  claim  of  this  kind. 
There  is  therefore  a  difference  which  is  hardly  equitable, 
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le  meme  effet  dans  tous  les  pays.  II  est  raisonnable  que 
toute  saisie  pratiquee  sans  motifs  suffisants  donne  droit  a 
des  dommages-interets  au  profit  des  interesses,  sans  qu'il 
y  ait  a  distinguer  suivant  que  la  saisie  a  ete  ou  non 
suivie  d'une  decision  du  tribunal  des  prises,  et  d'autant 
plus  que  c'est  quand  la  saisie  aura  ete  le  moins  justifiee, 
que  le  navire  pourra  etre  relaxe  par  voie  administrative. 
On  a  done  employe  une  formule  generale  pouvant  com- 
prendre  tous  les  cas  de  saisie. 

II  convient  de  remarquer  que  la  question  de  savoir  si 
les  tribunaux  nationaux  de  prises  sont  competents  pour 
statuer  sur  les  dommages-interets  n'est  pas  visee  dans  le 
texte.  En  tant  qu'il  y  a  un  proces  sur  les  proprietes 
saisies,  aucun  doute  n'est  possible.  Dans  la  procedure 
engagee  sur  la  validite  de  la  capture,  les  interesses  auront 
l'occasion  de  faire  valoir  leur  droit  a  une  indemnite,  et, 
si  la  decision  du  tribunal  national  ne  leur  donne  pas 
satisfaction,  ils  pourront  se  pourvoir  devant  la  Cour  Inter- 
nationale des  prises.  Si,  au  contraire,  Taction  du  belli- 
gerant  s'est  bornee  a  une  saisie,  la  legislation  du  bel- 
ligerant  capteur  decide  si  des  tribunaux  sont  competents 
pour  connaitre  d'une  demande  en  indemnite  et,  en  cas 
d'afrirmative,  quels  tribunaux  sont  competents  dans 
l'espece;  la  Cour  Internationale  n'a,  dans  ce  cas,  aucune 
competence  d'apres  la  Convention  de  La  Haye.  Au 
point  de  vue  international,  la  voie  diplomatique  est 
la  seule  ouverte  pour  faire  valoir  la  reclamation,  qu'il 
s'agisse  de  se  plaindre  d'une  decision  effectivement  rendue 
ou  de  suppleer  a  1' absence  de  juri diction. 

On  a  pose  la  question  de  savoir  s'il  y  avait  lieu  de 
distinguer  les  dommages  directs  et  les  dommages  indirects 
subis  par  le  navire  ou  la  marchandise.  II  a  semble  qu'il 
valait  mieux  laisser.  la  juridiction  des  prises  libre  d'ap- 
precier  le  dedommagement  dti,  qui  variera  suivant  les 
circonstances  et  dont  le  montant  ne  peut  etre  determine 
a  l'avance  par  des  regies  trop  minutieuses. 

II  n'a  ete  parle  que  du  navire  pour  simplifier;  mais  ce 
qui  a  ete   dit  s'applique  naturellement  a  la  cargaison 
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and  it  is  desirable  to  lay  down  a  rule  which  will  produce 
the  same  result  in  all  countries.  It  is  reasonable  that 
every  capture  effected  without  sufficient  reasons  should 
give  to  those  interested  a  right  to  compensation,  without 
distinguishing  as  to  whether  the  capture  has  or  has  not 
been  followed  by  a  decision  of  a  prize  court,  and  this  is 
all  thje  more  reasonable  when  the  capture  may  have  so 
little  justification  that  the  vessel  is  released  by  execu- 
tive action.  A  general  provision  capable  of  covering  all 
cases  of  capture  has  therefore  been  adopted. 

It  should  be  observed  that  the  question  whether  the 
national  prize  tribunals  are  competent  to  adjudge  com- 
pensation is  not  covered  in  the  text.  In  so  far  as  there 
are  proceedings  against  the  property  captured,  no  doufct 
upon  this  point  can  be  entertained.  In  the  course  of  the 
proceedings  taken  upon  the  validity  of  a  capture  those 
interested  have  the  opportunity  to  establish  the  validity 
of  their  right  to  indemnity,  and,  if  the  national  tribunal 
does  not  give  them  satisfaction,  they  can  appeal  to  the 
International  Prize  Court.  If,  on  the  other  hand,  the 
action  of  the  belligerent  has  been  confined  to  the  cap- 
ture, the  law  of  the  belligerent  captor  decides  whether 
there  are  tribunals  competent  to  entertain  a  demand  for 
indemnity,  and,  if  so,  what  tribunals  are  thus  competent; 
the  International  Court  has  not,  according  to  the  con- 
vention of  The  Hague,  any  competence  in  such  a  case. 
From  an  international  point  of  view,  the  diplomatic 
channel  is  the  only  one  available  for  making  such  a  claim 
effective,  whether  the  complaint  is  founded  on  a  decision 
actually  delivered,  or  is  due  to  the  absence  of  right  to 
adjudicate. 

The  question  was  raised  as  to  whether  it  was  fitting  to 
distinguish  between  the  direct  and  the  indirect  losses  suf- 
fered by  vessel  or  by  goods.  It  seemed  that  it  would  be 
best  to  leave  the  prize  court  free  to  estimate  the  compensa- 
tion due,  which  will  vary  according  to  the  circumstances 
and  of  which  the  amount  cannot  be  determined  in 
advance  by  very  detailed  rules. 

For  the  sake  of  simplicity,  mention  has  only  been  made 
of  the  vessel,  but  what  has  been  said  applies  of  course  to 
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saisie,  puis  relachee.  Ainsi  la  marchandise  innocente,  se 
trouvant  a  bord  du  navire  saisi,  subit  tous  les  inconve- 
nients  de  la  saisie  du  navire.  S'il  yaeu  des  motifs  suffi- 
sants  de  saisir  le  navire,  que  cette  saisie  soit  maintenue 
ou  non,  les  proprietaries  de  la  cargaison  n'ont  aucun  droit 
a  des  dommages  et  interets. 

II  peut  etre  utile  d'indiquer  certains  cas  dans  lesquels 
la  saisie  du  navire  serait  justifiee,  quelle  que  put  6tre  la 
decision  du  tribunal  des  prises.  C'est  notamment  celui 
de  jet,  de  suppression  ou  de  destruction  volontaire  de  tout 
ou  partie  des  papiers  de  bord,  provenant  du  fait  du 
capitaine,  de  quelqu'un  de  1' equipage  ou  des  passagers. 
II  y  a  la  quelque  chose  qui  justifie  tous  les  sou  peons  et 
qui  explique  que  le  navire  soit  saisi;  sauf  au  capitaine  a 
rendre  compte  de  sa  conduite  devant  le  tribunal  des 
prises.  Meme  si  ce  tribunal  acceptait  les  explications 
donnees  et  ne  trouvait  pas  de  causes  suffisantes  de  con- 
fiscation, les  interesses  ne  pourraient  songer  a  reclamer 
des  dommages-interets. 

Un  cas  analogue  serait  celui  ou  Ton  trouverait  a  bord 
des  papiers  doubles,  faux,  ou  falsifies,  alors  que  cette 
irregularite  se  rattache  a  des  circonstances  de  nature  a 
influer  sur  la  saisie  du  navire. 

II  a  semble  suffisant  que  ces  cas  ou  la  saisie  s'expli- 
querait  raisonnablement  fussent  mentionnes  dans  le  Rap- 
port sans  faire  Tobjet  d'une  disposition  expresse,  et  cela 
parce  que  Tindication  de  deux  cas  particuliers  aurait  pu 
faire  croire  que  e'etaient  les  seuls  dans  lesquels  la  saisie 
se  justifierait. 

• 

Tels  sont  les  principes  de  droit  international  que  la 
Conference  Navale  s'est  efforcee  de  reconnaitre  comme 
propres  a  regir  pratiquement  les  rapports  des  peuples  dans 
d'importantes  matieres  pour  lesquelles  des  regies  precises 
faisaient  jusqu'a  present  defaut.  Elle  a  continue  ainsi 
l'oeuvre  de  codification  commencee  par  la  Declaration  de 
Paris  de  1856.  Elle  a  travaille  dans  le  m6me  esprit  que 
la  Deuxieme  Conference  de  la  Paix  et,  profitant  des 
travaux  faits  a  La  Haye,  elle  a  pu  resoudre  un  certain 
nombre  de  probl ernes  que,  faute  de  temps,  cette  Confe- 
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cargo  captured  and  afterwards  released.  Thus  the  inno- 
cent goods  on  board  a  vessel  which  has  been  captured 
suffer  all  the  inconveniences  of  the  capture  of  the  vessel. 
If  there  were  sufficient  reasons  for  capturing  the  vessel, 
whether  the  capture  is  or  is  not  held  to  be  valid,  the 
owners  of  the  cargo  have  no  right  to  compensation. 

It  is  perhaps  useful  to  indicate  certain  cases  in  which 
the  capture  of  a  vessel  would  be  justified,  whatever  might 
be  the  decision  of  the  prize  court.  This  is  particularly 
true  in  the  case  of  the  throwing  overboard,  suppression,  or 
intentional  destruction  of  some  or  of  all  the  ship's  papers 
on  the  initiative  of  the  master  or  one  of  the  crew  or  pas- 
sengers. There  is  in  such  cases  evidence  which  will  justify 
any  suspicion  and  which  makes  clear  that  the  vessel  may 
be  seized,  subject  to  the  master's  ability  to  account  for 
his  action  before  the  prize  court.  Even  if  the  court 
should  accept  the  explanation  given  and  should  not  find 
sufficient  reason  for  condemnation,  those  interested  can- 
not hope  to  recover  compensation. 

An  analogous  case  would  be  that  in  which  there  were 
found  on  board  double,  false  or  forged  papers,  if  this 
irregularity  were  connected  with  circumstances  of  such 
nature  as  prompted  the  capture  of  the  vessel. 

It  appeared  sufficient  that  these  cases  in  which  the 
capture  would  be  reasonably  explained  should  be 
mentioned  in  the  Report,  without  becoming  the  object 
of  express  provisions,  since  the  mention  of  two  par- 
ticular cases  might  have  led  to  the  supposition  that 
they  were  the  only  ones  in  which  a  capture  could  be 
justified. 

Such  are  the  principles  of  international  law  to  which 
the  Naval  Conference  has  striven  to  give  recognition  as 
fitted  to  regulate  in  practice  the  relations  of  nations  on 
important  questions  in  regard  to  which  precise  rules  have 
hitherto  been  wanting.  The  Conference  has  thus  con- 
tinued the  work  of  codification  begun  by  the  Declara- 
tion of  Paris  of  1856.  It  has  worked  in  the  same  spirit 
as  the  Second  Peace  Conference,  and,  profiting  by  the  work 
accomplished  at  The  Hague,  it  has  been  able  to  solve 
some  of  the  problems  which,  owing  to  the  lack  of  time, 
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rence  avait  du  laisser  sans  solution.  Souhaitons  que  Ton 
puisse  dire  que  ceux  qui  ont  elabore  la  Declaration  de 
Londres  de  1909  n'ont  pas  ete  trop  indignes  de  leurs 
predecesseurs  de  1856  et  de  1907. 

DISPOSITIONS  FINALES. 

Ces  dispositions  ont  trait  a  diverses  questions  qui 
touchent  a  Feffet  de  la  Declaration,  a  sa  ratification,  a 
sa  mise  en  vigueur,  a  sa  denonciation,  a  l'adhesion  des 
Puissances  non  representees. 

Article  65. 

Les  dispositions  de  la  presente  Declaration  forment  un 
ensemble  indivisible. 

Get  article  est  tres  important  et  conforme  a  ce  qui 
avait  ete  admis  pour  la  Declaration  de  Paris. 

Les  regies  contenues  dans  la  presente  Declaration 
touchent  a  des  points  tres  importants  et  tres  differents. 
Elles  n'ont  pas  toutes  ete  acceptees  avec  le  meme  em- 
pressement  par  toutes  les  Delegations;  des  concessions 
ont  ete  faites  sur  un  point  en  vue  de  concessions  obtenues 
sur  un  autre.  L/ ensemble  a  ete,  tout  balance,  reconnu 
satisfaisant.  Une  attente  legitime  serait  trompee,  si  une 
Puissance  pouvait  faire  des  reserves  a  propos  d'une  regie 
a  laquelle  une  autre  Puissance  attache  une  importance 
parti  culi  ere. 

Article  66. 

Les  Puissances  Signataires  s'engagent  a  ^assurer,  dans 
le  cas  dJune  guerre  oil  les  belligerants  seraient  tons  parties  a 
la  presente  Declaration,  V observation  reciproque  des  regies 
contenues  dans  cette  Declaration.  Elles  donneront,  en  con- 
sequence, a  leurs  autorites  et  a  leurs  forces  armees  les 
instructions  necessaires  et  prendront  les  mesures  qu'il  con- 
viendra  pour  en  garantir  V application  par  leurs  tribunaux, 
specialement  par  leurs  tribunaux  de  prises. 

D'apres  l'engagement  qui  resulte  de  cet  article,  la 
Declaration  s'applique  dans  les  rapports  entre  les  Puis- 


FINAL   PROVISIONS.  155 

that  Conference  had  to  leave  without  solution.  Let  us 
hope  that  it  may  be  possible  to  say  that  those  who  have 
drawn  up  the  Declaration  of  London  of  1909  are  not 
altogether  unworthy  of  their  predecessors  of  1856  and 
1907. 

FINAL  PROVISIONS. 

These  provisions  have  reference  to  various  questions 
which  relate  to  the  effect  of  the  Declaration,  its  ratifi- 
cation, its  coming  into  force,  its  denunciation,  and  the 
adhesion  of  unrepresented  Powers. 

Article  65. 

The  provisions  of  the  present  Declaration  form  an  indi- 
visible whole. 

This  Article  is  of  great  importance,  and  is  in  conformity 
with  that  which  was  adopted  in  the  Declaration  of  Paris. 

The  rules  contained  in  the  present  Declaration  relate 
to  matters  of  great  importance  and  great  diversity.  They 
have  not  all  been  accepted  with  the  same  degree  of 
eagerness  by  all  the  Delegations;  some  concessions  have 
been  made  on  one  point  in  consideration  of  concessions 
obtained  on  another.  The  whole,  all  things  considered, 
has  been  recognized  as  satisfactory.  A  legitimate  expec- 
tation would  be  defeated  if  one  Power  might  make  reser- 
vations on  a  rule  to  which  another  Power  attached  par- 
ticular importance. 

Article  66. 

The  Signatory  Powers  undertake  to  secure  the  reciprocal 
observance  of  the  rules  contained  in  this  Declaration  in  case 
of  a  war  in  which  the  belligerents  are  all  parties  to  this 
Declaration.  They  will  therefore  issue  the  necessary  instruc- 
tions to  their  authorities  and  to  their  armed  forces ,  and  will 
take  the  measures  which  are  proper  in  order  to  guarantee 
the  application  of  the  Declaration  by  their  Courts  and  more 
particularly  by  their  prize  courts. 

According  to  the  engagement  which  results  from  this 
Article,  the  Declaration  applies  to  the  relations  between 
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sances  Signataires,  quand  les  belligerants  sont  egalement 
parties  a  la  Declaration. 

Ce  sera  a  chaque  Puissance  a  prendre  les  mesures  ne- 
cessaires  pour  assurer  Tobservation  de  la  Declaration. 
Ces  mesures  pourront  varier  suivant  les  pays,  exiger  ou 
non  l'intervention  du  pouvoir  legislatif .  C'est  une  affaire 
d'ordre  interieur. 

II  faut  remarquer  que  les  Puissances  neutres  peuvent 
etre  aussi  dans  le  cas  de  donner  des  instructions  a  leurs 
autorites,  specialement  aux  commandants  des  convois, 
comme  on  Fa  vu  plus  haut. 

Article  67. 

La  presente  Declaration  sera  ratifiee  aussitot  que  possible. 

Les  ratifications  seront  deposees  a  Londres. 

Le  premier  depot  de  ratifications  sera  constate  par  un 
proces-verbal  signe  par  les  Representants  des  Puissances  qui 
y  prennent  part,  et  par  le  Principal  Secretaire  dJ  Etat  de  Sa 
MajesteBritannique  auDepartement  des  Affaires  Etrangeres. 

Les  depots  ulterieurs  de  ratifications  se  feront  au  moyen 
d'une  notification  ecrite  adressee  au  Gouvernement  Britan- 
nique  et  accompagnee  de  Vinstrument  de  ratification. 

Copie  certifiee  conforme  du  proces-verbal  relatif  au  pre- 
mier  depot  de  ratifications,  des  notifications  mentionnees  a 
Valinea  precedent,  ainsi  que  des  instruments  de  ratification, 
qui  les  accompagnent,  sera  immediament,  par  les  soins  du 
Gouvernement  Britannique  et  par  la  voie  diplomatique, 
remise  aux  Puissances  Signataires.  Dans  les  cas  vises  par 
Valinea  precedent,  ledit  Gouvernement  leurfera  connaitre  en 
mime  temps  la  date  a  laquelle  il  a  recu  la  notification. 

Cette  disposition  toute  de  protocole  n'a  pas  besoin 
d' explication.  On  a  emprunte  la  formule  admise  a  La 
Haye  par  la  Deuxieme  Conference  de  la  Paix. 

Article  68. 

La  presente  Declaration  produira  effet,  pour  les  Puis- 
sances qui  auront  participe  au  premier  depot  de  ratifica- 
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the  Signatory  Powers  when  the  belligerents  are  likewise 
parties  to  the  Declaration. 

It  will  be  for  each  Power  to  take  the  measures  neces- 
sary to  insure  the  observance  of  the  Declaration.  These 
measures  may  vary  in  different  countries,  and  may  or 
may  not  involve  the  intervention  of  the  legislative  power. 
This  is  a  matter  of  municipal  requirement. 

It  should  be  observed  that  neutral  Powers  also  may  be 
in  a  position  to  give  instructions  to  their  authorities, 
especially  to  the  commanders  of  convoys  as  has  been  seen 
above. 

Article  67. 

The  present  Declaration  shall  he  ratified  as  soon  as 
possible. 

The  ratifications  shall  be  deposited  in  London. 

The  first  deposit  of  ratifications  shall  be  recorded  in  a 
Protocol  signed  by  the  Representatives  of  the  Powers  taking 
part  therein,  and  by  His  Britannic  Majesty's  Principal 
Secretary  of  State  for  Foreign  Affairs. 

The  subsequent  deposits  of  ratifications  shall  be  made  by 
means  of  a  written  notification  addressed  to  the  British 
Government,  and  accompanied  by  the  instrument  of  rati- 
fication. 

A  duly  certified  copy  of  the  Protocol  relating  to  the  first 
deposit  of  ratifications,  and  of  the  notifications  mentioned 
in  the  preceding  paragraph  as  well  as  of  the  instruments 
of  ratification  which  accompany  them,  shall  be  immediately 
sent  by  the  British  Government,  through  the  diplomatic 
channel,  to  the  Signatory  Powers.  The  said  Government 
shall,  in  the  cases  contemplated  in  the  preceding  paragraph, 
inform  them  at  the  same  time  of  the  date  on  which  it  received 
the  notification. 

This  provision,  wholly  concerning  ratification,  needs  no 
explanation.  The  wording  adopted  at  The  Hague  by 
the  second  Peace  Conference  has  been  borrowed. 

Article  68. 

The  present  Declaration  shall  take  effect,  in  the  case  of  the 
Powers  which  were  parties  to  the  first  deposit  of ratifications , 
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tions,  soixante  jours  apres  la  date  du  proces-verbal  de  ce 
depot  et,  pour  les  Puissances  qui  ratifieront  ulterieurement, 
soixante  jours  apres  que  la  notification  de  leur  ratification 
aura  ete  recue  par  le   Gouvernement  Britannique. 

Article  69. 

S'il  arrivait  qu'une  des  Puissances  Signataires  voulut 
denoncer  la  presente  Declaration,  elle  ne  pourra  lefaire  que 
pour  la  fin  d'une  periode  de  douze  ans  commencant  a  courir 
soixante  jours  apres  le  premier  depot  de  ratifications  et, 
ensuite,  pour  la  fin  de  periodes  successives  de  six  ans,  dont 
la  premiere  commencera  a  V expiration  de  la  periode  de 
douze  ans. 

La  denonciation  devra  etre,  au  moins  un  an  a  Vavance, 
notifiee  par  ecrit  au  Gouvernement  Britannique,  qui  en 
donnera  connaissance  a  toutes  les  autres  Puissances.  Elle 
ne  produira  ses  effets  qu'a  Vegard  de  la  Puissance  qui  Vaura 
notifiee. 

II  resulte  implicitement  de  V article  69  que  la  Decla- 
ration a  une  duree  indefinie.  Les  periodes  apres  les- 
quelles  la  denonciation  peut  se  faire  ont  ete  fixees  par 
analogie  de  ce  qui  est  admis  dans  la  Convention  pour 
V  etablissement  d'une  Cour  Internationale  des  prises. 

Article  70. 

Les  Puissances  representees  a  la  Conference  Navale  de 
Londres,  attachant  un  prix  particulier  a  la  reconnaissance 
generate  des  regies  adoptees  par  elles,  expriment  Vespoir  que 
les  Puissances  qui  nJy  etaient  pas  representees  adherer  ont 
a  la  presente  Declaration.  Elles  prient  le  Gouvernement 
Britannique  de  vouloir  bien  les  inviter  a  lefaire. 

La  Puissance  qui  desire  adherer  notifie  par  ecrit  son 
intention  au  Gouvernement  Britannique  en  lui  transmettant 
Vacte  d 'adhesion,  qui  sera  depose  dans  les  archives  dudit 
Gouvernement. 

Ce  Gouvernement  transmettra  immediatement  a  toutes  les 
autres  Puissances  copie  certifiee  conforme  de  la  notification, 
ainsi  que  de  Vacte  d' adhesion,  en  indiquant  la  date  a  laquelle 
il  a  recu  la  notification.  L'adhesion  produira  effet  soixante 
jours  apres  cette  date. 
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sixty  days  after  the  date  of  the  Protocol  recording  such 
deposit,  and,  in  the  case  of  the  Powers  which  shall  ratify 
subsequently ,  sixty  days  after  the  notification  of  their  rati- 
fication shall  have  been  received  by  the  British  Government. 

Article  69. 

In  the  event  of  one  of  the  Signatory  Powers  wishing  to 
denounce  the  present  Declaration,  such  denunciation  can 
only  be  made  to  take  effect  at  the  end  of  a  period  of  twelve 
years,  beginning  sixty  days  after  the  first  deposit  of  ratifi- 
cations, and,  after  that  time,  at  the  end  of  successive  periods 
of  six  years,  of  which  the  first  vnll  begin  at  the  end  of  the 
period  of  twelve  years. 

Such  denunciation  must  be  notified  in  writing,  at  least 
one  year  in  advance,  to  the  British  Government,  which  shall 
inform  all  the  other  Powers. 

It  vnll  only  operate  in  respect  of  the  Power  which  shall 
have  made  the  notification. 

It  follows  implicitly  from  Article  69  that  the  Declara- 
tion has  an  indefinite  duration.  The  periods  after  which 
the  denunciation  may  be  made  have  been  fixed  on  the 
analogy  of  those  which  were  adopted  in  the  convention 
for  the  establishment  of  an  International  Prize  Court. 

Article  70. 

The  Powers  represented  at  the  London  Naval  Conference 
attach  particular  value  to  the  general  recognition  of  the  rules 
which  they  have  adopted,  and  express  the  hope  that  the 
Powers  which  were  not  represented  will  adhere  to  the  present 
Declaration.  They  request  the  British  Government  to  invite 
them  to  do  so. 

A  Power  which  desires  to  adhere  notifies  its  intention  in 
writing  to  the  British  Government,  in  transmitting  the  act  of 
adhesion,  which  will  be  deposited  in  the  archives  of  the  said 
Government. 

The  said  Government  shall  forthwith  transmit  to  all  the 
other  Powers  a  duly  certified  copy  of  the  notification,  as  also 
of  the  act  of  adhesion,  stating  the  date  on  which  it  received 
the  notification.  The  adhesion  takes  effect  sixty  days  after 
such  date. 
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La  situation  des  Puissances  adherentes  sera,  en  tout  ce 
qui  concerne  cette  Declaration,  assimilee  a  la  situation  des 
Puissances  signataires. 

La  Declaration  de  Paris  contenait  deja  une  invitation 
adressee  aux  Puissances  non  representees,  a  Feffet 
d' adherer  a  la  Declaration.  L' invitation  offlcielle,  au 
lieu  d'etre  faite  individuellement  par  chacune  des  Puis- 
sances representees  a  la  Conference,  sera  plus  aisement 
faite  par  la  Grande-Bret agne  agissant  au  nom  de  toutes. 

Les  formes  de  Y adhesion  sont  tres  simples.  L' assimi- 
lation des  Puissances  adherentes  aux  Puissances  Signa- 
taires entraine  naturellement  pour  les  premieres  Y obser- 
vation de  F article  65.  On  ne  peut  adherer  a  une  partie 
de  la  Declaration,  mais  seulement  a  F  ensemble. 

Article  71. 

La  presente  Declaration,  qui  portera  la  date  du  26fevrier 
1909,  pourra  etre  signee  a  Londres,  jusqu'au  30  juin  1909, 
par  les  Plenipotentiaires  des  Puissances  representees  a  la 
Conference  Navale. 

Comme  a  La  Haye,  on  a  tenu  compte  des  convenances 
de  certaines  Puissances  dont  les  Representants  peuvent 
ne  pas  6tre  en  situation  de  signer  des  a  present  la  Decla- 
ration et  qui  cependant  veulent  6tre  considerees  comme 
des  Puissances  Signataires,  non  comme  des  Puissances 
adherentes. 

II  va  sans  dire  que  les  Plenipotentiaires  des  Puissances 
dont  il  est  parle  a  Particle  71  ne  sont  pas  necessairement 
ceux  qui  avaient  ete  delegues  comme  tels  a  la  Conference 
Navale. 

Enfoi  de  quoi,  les  Plenipotentiaires  ont  revetu  la  presente 
Declaration  de  leurs  signatures  et  y  ont  appose  leurs  cachets. 

Fait  a  Londres,  le  vingt-six  fevrier,  mil  neuf  cent  neuf, 
en  un  seul  exemplaire,  qui  restera  depose  dans  les  archives 
du  Gouvernement  Britannique  et  dont  des  copies,  certifiees 
conformes,  seront  remises  par  la  voie  diplomatique  aux 
Puissances  representees  a  la  Conference  Navale. 
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The  position  of  the  adhering  Powers  shall  be  in  all  matters 
concerning  this  Declaration  similar  to  the  position  of  the 
Signatory  Powers. 

The  Declaration  of  Paris  also  contained  an  invitation 
addressed  to  the  Powers  not  represented  to  adhere  to  the 
Declaration.  The  official  invitation,  instead  of  being 
made  individually  by  each  of  the  Powers  represented  at 
the  Conference,  may  more  conveniently  be  made  by 
Great  Britain  acting  in  the  name  of  all. 

The  procedure  for  adhesion  is  very  simple.  The  placing 
of  the  adhering  Powers  on  the  same  footing  as  the  signa- 
tory Powers  naturally  involves  compliance  by  the  former 
with  Article  65 ;  a  Power  can  not  adhere  to  a  part  of  the 
Declaration,  but  only  to  the  whole. 

Article  71. 

The  present  Declaration ,  which  shall  bear  the  date  of  the 
26th  February,  1909,  may  be  signed  in  London  until  the 
80th  June,  1909,  by  the  Plenipotentiaries  of  the  Powers 
represented  at  the  Naval  Conference. 

As  at  The  Hague,  account  has  been  taken  of  the  situa- 
tion of  certain  Powers  the  Representatives  of  which  may 
not  be  in  a  position  to  sign  the  Declaration  at  once,  but 
which  desire  nevertheless  to  be  considered  as  signatory 
Powers,  not  as  adhering  Powers. 

It  goes  without  saying  that  the  Plenipotentiaries  of  the 
Powers  referred  to  in  Article  71  are  not  necessarily  those 
who  were  sent  as  such  to  the  Naval  Conference. 


In  faith  whereof  the  Plenipotentiaries  have  signed  the 
present  Declaration  and  have  thereto  affixed  their  seals. 

Done  at  London,  the  twenty-sixth  day  of  February,  one 
thousand  nine  hundred  and  nine,  in  a  single  original,  which 
shall  remain  deposited  in  the  archives  of  the  British  Govern- 
ment, and  of  which  duly  certified  copies  shall  be  sent 
through  the  diplomatic  channel  to  the  Powers  represented 
at  the  Naval  Conference. 
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FINAL  PROTOCOL  OF  THE  LONDON  NAVAL 

CONFERENCE. 


Protocole  de  Cloture. 

La  Conference  Navale  de  Lon- 
dres,  convoqu6e  par  le  Gouverne- 
ment  de  Sa  Majesty  Britannique, 
s'est  r^unie,  le  4  decembre  1908, 
au  Ministere  des  Affaires  Etran- 
geres, a  l'effet  de  determiner  les 
principes  generalement  reconnus 
du  droit  international  dans  le  sens 
de  l'article  7  de  la  Convention 
signee  a  La  Haye  le  18  octobre 
1907,  pour  l'etablissement  d'une 
Cour  internationale  des  prises. 

Les  Puissances,  dont  1'  enu- 
meration suit,  ont  pris  part  a  cette 
Conference,  pour  laquelle  elles 
avaient  designe  les  Delegues 
nommes  ci-apres: — 

L'Allemagne: 

M.  Kriege,  Conseiller  Actuel 
Intime  de  Legation  et  Juris- 
consulte  au  Departement  des 
Affaires  Etrangeres,  Membre 
de  la  Cour  Permanente  d'Arbi- 
trage,  Delegue*  Plenipotenti- 
aire; 

M.  le  Capitaine  de  vaisseau 
Starke,  Attache  naval  a  l'Am- 
bassade  Imperiale  a  Paris, 
Premier  Deiegue  naval; 

M.  Goppert,  Conseiller  de  Lega- 
tion et  Conseiller  adjoint  au 
Departement  des  Affaires 
Etrangeres,  Deiegue  juridique ; 

M.  le  Capitaine  de  corvette  de 
Bulow,  Deuxieme  Deiegue 
naval. 


(Translations) 

Final  Protocol. 

The  London  Naval  Conference, 
called  together  by  His  Britannic 
Majesty's  Government,  assembled 
on  the  4th  December,  1908,  at  the 
Foreign  Office,  with  the  object  of 
determining  the  generally  recog- 
nized principles  of  international 
law  in  accordance  with  Article  7 
of  the  Convention  signed  at  The 
Hague  on  the  18th  October,  1907, 
for  the  establishment  of  an  Inter- 
national Prize  Court. 

The  Powers  whose  names  follow 
took  part  in  this  Conference,  to 
which  they  appointed  the  Dele- 
gates named  here  below: — 

Germany: 
M.  Kriege,  Privy  Councillor  of 
Legation  and  Legal  Adviser 
to  the  Department  of  Foreign 
Affairs,  Member  of  the  Perma- 
nent Court  of  Arbitration, 
Plenipotentiary  Delegate; 

Captain  Starke,  Naval  Attache 
to  the  Imperial  Embassy  at 
Paris,  Naval  Delegate; 

M.  Goppert,  Councillor  of  Lega- 
tion and  Assistant  Councillor 
to  the  Department  for  For- 
eign Affairs,   Legal  Delegate; 

Commander  von  Bulow,  Second 
Naval  Delegate. 


a  The  Final  Protocol  was  signed  in  the  French  language  only. 
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Les  Etats-Unis  d'Amerique: 
M.  le  Contre-Amiral  Charles  H. 
Stockton,    Delegue    Plenipo- 
tentiaire; 
M.     George     Grafton     Wilson, 
Professeur  a  l'Universite  de 
Brown,    et    Conferencier    en 
Droit  international  a  l'Ecole 
*  Navale  de  Guerre  et  a  l'Uni- 
versite de  Harvard,   Delegue" 
Plenipotentiaire . 

L' Autriche-Hongrie : 

Son  Excellence  M.  Constantin 
Theodore  Dumba,  Conseiller 
Intime  de  Sa  Majeste  Impe- 
riale  et  Royale  Apostolique, 
Envoye  Extraordinaire  et 
Ministre  Plenipotentiaire,  De- 
legue Plenipotentiaire; 

M.  le  Contre-Amiral  Baron  Leo- 
pold de  Jedina-Palombini, 
Delegue"  naval; 

M.  le  Baron  Alexandre  Hold  de 
Ferneck,  Attache  au  Minis- 
tere  de  la  Maison  Imperiale  et 
Royale  et  des  Affaires  Etran- 
geres,  Professeur  agrege  a 
l'Universite  de  Vienne,  Dele- 
gue adjoint. 

L'Espagne: 

M.  Gabriel  Maura  y  Gamazo, 
Comte  de  la  Mortera,  Depute" 
au  Parlement,  Delegue  Pleni- 
potentiaire; 

M.  le  Capitaine  de  vaisseau  R. 
Estrada,  Delegue  naval. 

La  France: 
M.  Louis  Renault,  Ministre 
Plenipotentiaire,  Professeur  a 
la  Faculte  de  Droit  de  Paris, 
Jurisconsulte  du  Ministere  des 
Affaires  Etrangeres,  Membre 
de  l'lnstitut  de  France,  Mem- 
bre de  la  Cour  Permanente 
d'Arbitrage,  Delegue  Plenipo- 
tentiaire; 


The  United  States  of  America: 
Rear- Admiral  Charles  H.  Stock- 
ton, Plenipotentiary  Dele- 
gate; 
Mr.  George  Grafton  Wilson,  Pro- 
fessor at  Brown  University, 
and  Lecturer  on  International 
Law  at  the  Naval  War  College 
and  at  Harvard  University, 
Plenipotentiary  Delegate. 

Austria-Hungary : 

His  Excellency  M.  Constantin 
Theodore  Dumba,  Privy 
Councillor  of  His  Imperial  and 
Royal  Apostolic  Majesty, 
Envoy  Extraordinary  and 
Minister  Plenipotentiary, 
Plenipotentiary  Delegate; 

Rear-Admiral  Baron  Leopold  de 
Jedina-Palombini,  Naval  Del- 
egate; 

Baron  Alexandre  Hold  de  Fer- 
neck, Attache  to  the  Ministry 
of  the  Imperial  and  Royal 
Household  and  of  Foreign  Af- 
fairs, Professor  on  the  Staff  of 
the  University  of  Vienna, 
Assistant  Delegate. 

Spain: 

M.  Gabriel  Maura  y  Gamazo, 
Count  de  la  Mortera,  Member 
of  Parliament,  Plenipoten- 
tiary Delegate; 

Captain  R.  Estrada,  Naval  Dele- 
gate. 

France: 
M.  Louis  Renault,  Minister 
Plenipotentiary,  Professor  at 
the  Faculty  of  Law  at  Paris, 
Legal  Adviser  to  the  Ministry 
of  Foreign  Affairs,  Member  of 
the  Institute  of  France,  Mem- 
ber of  the  Permanent  Court  of 
Arbitration,  Plenipotentiary 
Delegate; 
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La  France — Suite. 

M.  le  Contre-Amiral  Le  Bris, 
Delegue  technique; 

M.  H.  Fromageot,  Avocat  a  la 
Cour  d'Appel  de  Paris,  Dele- 
gue technique; 

M.  le  Comte  de  Manneville,  Se- 
cretaire d'Ambassade  de  Pre- 
miere classe,  Delegue. 

La  Grande-Bretagne: 
M.  le  Comte  de  Desart,  K.C.B., 

Procureur-General     du     Roi, 

Delegue  Plenipotentiaire: 
Le  Contre-Amiral  Sir  Charles  L. 

Ottley.     K.C.M.G.,    M.V.O., 

R.N.*  Delegue: 
M.    le    Contre-Amiral    Edmond 

J.  W.  Slade,    M.V.O.,    R.N., 

Delegue;  - 
M.  Eyre  Crowe,  C.B.,  Delegue; 
M.  Cecil  Hurst,  C.B.,  Delegue. 

L'ltalie: 
M.  Guido  Fusinato,  Conseiller 
d'Etat,  Depute  au  Parlement, 
ancien  Ministre  de  l'lnstruc- 
tion  Publique,  Membre  de  la 
Cour  Permanente  d' Arbitrage, 
Delegue  Plenipotentiaire; 

M.  le  Comte  Giovanni  Lovatelli, 
Capitaine  de  vaisseau,  Delegue 
naval; 

M.  Arturo  Ricci-Busatti,  Con- 
seiller de  Legation,  Chef  du 
Bureau  du  Contentieux  au 
Ministere  des  Affaires  Etran- 
geres,  Delegue"  adjoint. 

Le  Japon: 

M.  le  Vice-Amiral  Baron  Toshi- 
atsu  Sakamoto,  Chef  du  De- 
partement  de  PEducation  na- 
vale,  Delegue"  Plenipoten- 
tiaire; 

M.  Enjiro  Yamaza,  Conseiller  a 
l'Ambassade  Imperiale  a  Lon- 
dres,  D616gue  Plenipoten- 
tiaire; 


France — Continued. 

Rear-Admiral  Le  Bris,  Techni- 
cal Delegate; 

M.  H.  Fromageot,  Barrister  at 
the  Court  of  Appeal  in  Paris, 
Technical  Delegate; 

Count  de  Manneville,  Secretary 
of  Embassy  of  the  First  Class, 
Delegate. 

Great  Britain: 

The  Earl  of  Desart,  K.C.B. 
King's  Proctor,  Plenipoten- 
tiary Delegate; 

Rear- Admiral  Sir  Charles  Ott- 
ley, K.C.M.G.,  M.V.O.,  R.N., 
Delegate; 

Rear-Admiral  Edmond  J.  W. 
Slade,  M.V.O.,  R.N.,  Dele- 
gate; 

Mr.  Eyre  Crowe,  C.B.,  Delegate; 

Mr.  Cecil  Hurst,  C.B.,  Delegate. 

Italy: 
M.  Guido  Fusinato,  Councillor 
of  State,  Member  of  Parlia- 
ment, ex-Minister  of  Public 
Instruction,  Member  of  the 
Permanent  Court  of  Arbitra- 
tion, Plenipotentiary  Dele- 
gate; 
Captain  Count  Giovanni  Lova- 
telli, Naval  Delegate; 

M.  Arturo  Ricci-Busatti,  Coun- 
cillor of  Legation,  Head  of  the 
Legal  Department  of  the  Min- 
istry for  Foreign  Affairs,  As- 
sistant Delegate. 

Japan: 

Vice-Admiral  Baron  Toshiatsu 
Sakamoto,  Head  of  the  Naval 
Education  Department,  Pleni- 
potentiary Delegate; 

M.  Enjiro  Yamaza,  Councillor 
of  the  Imperial  Embassy  in 
London,  Plenipotentiary  Dele- 
gate; 
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Le  Japon — Suite. 

M.  le  Capitaine  de  vaisseau  So- 
jiro  Tochinai,  Attache  naval  a 
l'Ambassade  Imperiale  a  Lon- 
dres,  Delegue  naval; 

M.  Tadao  Yamakawa,  Conseiller 
au  Ministere  Imperial  de  la 
Marine,  Delegue  technique; 

M.  Sakutaro  Tachi,  Professeur  a 
l'Universite  Imperiale  de  T6- 
kio,  Delegue  technique; 

M.  Michikazu  Matsuda,  Deu- 
xieme  Secretaire  a  la  Legation 
Imperiale  a  Bruxelles,  Dele- 
gue technique. 

Les  Pays-Bas: 

M.  le  Vice-Amiral  Jonkheer  J. 
A.  Roell,  Aide-de-camp  de  sa 
Majeste  la  Reine  en  Service 
Extraordinaire,  ancien  Minis- 
tre  de  la  Marine,  Delegue 
Plenipotentiaire ; 

M.  le  Jonkheer  L.  H.  Ruysse- 
naers,  Envoye  Extraordinaire 
et  Ministre  Plenipotentiaire, 
ancien  Secretaire-General  a  la 
Cour  Permanente  d 'Arbitrage, 
Delegue  Plenipotentiaire; 

M.  H.  G.  Surie,  Lieutenant  de 
vaisseau  de  Premiere  classe, 
Delegue  naval. 

La  Russie: 

M.  le  Baron  Taube,  Docteur  en 
droit,  Conseiller  au  Ministere 
Imperial  des  Affaires  Etran- 
geres,  Professeur  de  Droit  in- 
ternational a  l'Universite  de 
Saint  -  Petersbourg,  Delegue 
Plenipotentiaire ; 

M.  le  Capitaine  de  vaisseau 
Behr,  Attache  naval  a  Lon- 
dres,  Delegue  naval; 

M.  le  Colonel  de  l'Amiraute  Ovt- 
chinnikow,  Professeur  de  Droit 
international  a  l'Academie  de 
la  Marine,  Delegue  naval; 


Japan — Continued . 

Captain  Sojiro  Tochinai,  Naval 
Attache  at  the  Imperial  Em- 
bassy in  London,  Naval  Dele- 
gate; 

M.  Tadao  Yamakawa,  Councillor 
to  the  Imperial  Ministry  of 
Marine,  Technical  Delegate; 

M.  Sakutaro  Tachi,  Professor  at 
the  Imperial  University  of 
T6ki6,  Technical  Delegate; 

M.  Michikazu  Matsuda,  Second 
Secretary  at  the  Imperial  Le- 
gation at  Brussels,  Technical 
Delegate. 

Netherlands: 
Vice-Admiral  Jonkheer  J.  A. 
Roell,  A.D.C.  on  special  serv- 
ice to  Her  Majesty  the  Queen, 
ex-Minister  of  Marine,  Pleni- 
potentiary Delegate; 

Jonkheer  L.  H.  Ruyssenaers, 
Envoy  Extraordinary  and  Min- 
ister Plenipotentiary,  ex-Sec- 
retary-General of  the  Perma- 
nent Court  of  Arbitration, 
Plenipotentiary  Delegate; 

First  Lieutenant  H.  G.  Surie, 
Naval  Delegate. 

Russia: 

Baron  Taube,  Doctor  of  Laws, 
Councillor  to  the  Imperial 
Ministry  of  Foreign  Affairs, 
Professor  of  International  Law 
at  the  University  of  St.  Peters- 
burg, Plenipotentiary  Dele- 
gate; 

Captain  Behr,  Naval  Attache  in 
London,  Naval  Delegate; 

Colonel  of  the  Admiralty  Ovt- 
chinnikow,  Professor  of  Inter- 
national Law  at  the  Naval 
Academy,  Naval  Delegate; 
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La  Russie — Suite. 
M.  le  Baron  Nolde,   Fonction- 
naire  de  Sixieme  classe  pour 
Missions  speciales  pres  le  Mi- 
nistre  des  Affaires  Etrangeres, 
Professeur  de   Droit  interna- 
tional a  l'lnstitut  Poly  tech- 
nique de  Saint  -  Petersbourg, 
Delegue  technique; 
M.  Linden,  Chef  de  Section  au 
Ministere   Imperial  du  Com- 
merce et  de  1' Industrie,  Den- 
gue technique. 
Dans    une    serie    de    reunions, 
tenues  du  4  d6cembre  1908  au  26 
feVrier  1909,  la  Conference  a  ar- 
r&td,  pour  etre  soumis  a  la  signa- 
ture    des     Plenipotentiaires,     la 
Declaration  relative  au  droit  de  la 
guerre  maritime,  dont  le  texte  est 
annexe"  au  present  Protocole. 

En  outre,  le  vceu  suivant  a  ete 
adopte  par  les  Delegues  des  Puis- 
sances qui  ont  signe  ou  qui  ont 
exprime  l'intention  de  signer  la 
Convention  de  La  Haye  en  date 
du  18  octobre  1907  pour  l'etablis- 
sement  d'une  Cour  internationale 
des  prises: 

Les  Delegues  des  Puissances  re- 
presentees a  la  Conference  Na- 
vale  et  qui  ont  signe  ou  qui  ont 
exprime  V intention  de  signer 
la  Convention  de  La  Haye  en 
date  du  18  octobre  1907  pour 
V etablissement  d'une  Cour  in- 
ternationale des  prises,  conside- 
rant  les  difficult  es  d'ordre  cons- 
titutional qui,  pour  certains 
Etats,  s'opposent  a  la  ratifica- 
tion, sous  sa  forme  actuelle,  de 
cette  Convention,  sont  d 'accord 
pour  signaler  a  lews  Gouverne- 
ments  respectifs  Vavantage  que 
presenterait  la  conclusion  d'un 
arrangement  en  vertu  duquel  les- 
dits  Etats  auraient,  lors  du 
depot  de  lews  ratifications,  la 


Russia — Continued . 
Baron    Nolde,    Official    of    the 
Sixth  Class  for  Special  Mis- 
sions attached  to  the  Minister 
for  Foreign  Affairs,  Professor 
of  International  Law  at  the 
Polytechnic   Institute   of  St. 
Petersburg,    Technical    Dele- 
gate. 
M.  Linden,  Head  of  Department 
at  the   Imperial  Ministry  of 
Trade  and  Commerce,  Techni- 
cal Delegate. 
In  a  series  of  sittings  held  from 
the  4th  December,   1908,   to  the 
26th  February,  1909,  the   Confer- 
ence has  drawn  up  for  signature 
by     the      Plenipotentiaries     the 
Declaration  concerning  the  laws  of 
naval  war,   the   text  of  which  is 
annexed  to  the  present  Protocol. 

Furthermore,  the  following  wish 
has  been  recorded  by  the  Dele- 
gates of  those  Powers  which  have 
signed  or  expressed  the  intention 
of  signing  the  Convention  of  The 
Hague  of  the  18th  October,  1907, 
for  the  establishment  of  an  Inter- 
national Prize  Court: — 

The  Delegates  of  Powers  repre- 
sented at  the  Naval  Conference 
which  have  signed  or  expressed 
the  intention  of  signing  the  Con- 
vention of  The  Hague  of  the  18th 
October,  1907,  for  the  establish- 
ment of  an  International  Prize 
Court,  having  regard  to  the  diffi- 
culties of  a  constitutional  na- 
ture which,  in  some  States,  pre- 
sent obstacles  to  the  ratification 
of  that  Convention  in  its  present 
form,  agree  to  call  the  attention 
of  their  respective  Governments 
to  the  advantage  of  concluding 
an  arrangement  under  which 
such  States  would  have  the 
power,  at  the  time  of  depositing 
their  ratifications,  to  add  there- 
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faculte  d'y  joindre  une  riserve 
portant  que  le  droit  de  recourir 
a   la    Cow   Internationale   des 
prises,  a  propos  des  decisions  de 
lews  tribunaux  nationaux,  se 
presentera  comme  une   action 
directe  en  indemnity    pourvu 
toutefois  que  Veffet  de  cette  re- 
serve ne  soit  pas  de  nature  a  por- 
ter atteinte  aux  droits  garantis 
par  ladite  Convention,  soit  aux 
particuliers,  soit  a  lews  Gouver- 
nements,  et  que  les  termes  de  la 
reserve  forment  I'objet  d'une  en- 
tente ulterieure  entre  les  Puis- 
sances Signataires  de  la  mime 
Convention. 
En  foi  de  quoi  les  Plenipoten- 
tiaires  et  les  Delegues  remplacant 
les  Plenipotentiaires  qui  ont  deja 
du  quitter  Londres  ont  signe"  le 
present  Protocole. 

Fait  a  Londres  le  vingt-six  16- 
vrier  mil  neuf  cent  neuf ,  en  un  seul 
exemplaire,  qui  sera  depos6  dans 
les  archives  du  Gouvernement 
Britannique  et  dont  des  copies, 
certifiees  conformes,  seront  remises 
par  la  voie  diplomatique  aux  Puis- 
sances representees  a  la  Conference 
Navale. 


Pour  l'Allemagne: 
Kriege. 

Pour  les  Etats-Unis  d' Amerique: 

C. H.  Stockton. 

George  Grafton  Wilson. 

Pour  l'Autriche-Hongrie: 
C.  Dumba. 

Pour  l'Espagne: 

Ramon  Estrada. 

Pour  la  France: 
L.  Renault. 


to  a  reservation  to  the  effect  that 
the  right  to  resort  to  the  Inter- 
national Prize  Court  in  respect 
of  decisions  of  their  National 
Tribunals  shall  take  the  form 
of  a  direct  claim  for  indemnity 
provided  always  that  the  effect 
of  this  reservation  shall  not  be 
such  as  to  impair  the  rights  se- 
cured under  the  said  Convention 
either  to  individuals  or  to  their 
Governments,     and     that     the 
terms  of  the  reservation  shall 
form  the  subject  of  a  subsequent 
understanding  between  the  Pow- 
ers signatory  of  that   Conven- 
tion. 
In  faith  whereof  the  Plenipoten- 
tiaries and  the  Delegates  repre- 
senting those  Plenipotentiaries  who 
have  already   left   London  have 
signed  the  present  Protocol. 

Done  at  London  the  twenty- 
sixth  day  of  February,  one  thou- 
sand nine  hundred  and  nine,  in  a 
single  original,  which  shall  be  de- 
posited in  the  archives  of  the  Brit- 
ish Government  and  of  which  duly 
certified  copies  shall  be  sent 
through  the  diplomatic  channel  to 
the  Powers  represented  at  the 
Naval  Conference. 

For  Germany: 
Kriege. 

For  the  United  States  of  Amer- 
ica: 

C.  H.  Stockton. 

George  Grafton  Wilson. 

For  Austria-Hungary: 
C.  Dumba. 

For  Spain: 

Ram6n  Estrada. 

For  France: 

L.  Renault. 
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Pour  la  Grande-Bretagne: 
Desart. 

Pour  Tltalie: 

Giovanni  Lovatelli. 

Pour  le  Japon: 
T.  Sakamoto. 

E.  Yamaza. 

Pour  les  Pays-Bas: 
J.  A.  Roell, 

L.  H.  RUYSSENAERS. 

Pour  la  Russie: 

F.  Behr. 


For  Great  Britain: 
Desart. 

For  Italy: 

Giovanni  Lovatelli. 

For  Japan: 

T.  Sakamoto. 

E.  Yamaza. 

For  the  Netherlands: 
J.  A.  Roell. 

L.  H.  RUYSSENAERS. 

For  Russia: 

F.  Behr. 


No.  20. 


DECLARATION  RELATIVE  AU 
DROIT  DE  LA  GUERRE  MA- 
RITIME. 

Sa  Majeste  l'Empereur  d'Alle- 
magne,  Roi  de  Prusse;  le  President 
des  Etats-Unis  d'Amerique;  Sa 
Majeste  l'Empereur  d'Autriche, 
Roi  de  Boheme,  &c,  et  Roi  Apos- 
tolique  de  Hongrie;  Sa  Majeste  le 
Roi  d'Espagne;  le  President  de  la 
Republique  Francaise;  Sa  Majeste 
le  Roi  du  Royaume-Unide  Grande- 
Bretagne  et  d'Irlande  et  des  Ter- 
ritoires  Britanniques  au  dela  des 
Mers,  Empereur  des  Indes;  Sa 
Majeste  le  Roi  d'ltalie;  Sa  Majeste 
l'Empereur  du  Japon;  Sa  Majeste 
la  Reine  des  Pays-Bas;  Sa  Majeste 
l'Empereur  de  Toutes  les  Russies; 

Considerant  1' invitation  par  la- 
quelle  le  Gouvernement  Britan- 
nique  a  propose  a  diverges  Puis- 
sances de  se  reunir  en  Conference 
afin  de  determiner  en  commun  ce 
que  comportent  les  regies  genera- 
lement  reconnues  du  droit  inter- 
national au  sens  de  1' article  7  de 
la  Convention  du  18  octobre  1907, 
relative  a  l'etablissement  d'une 
Cour  internationale  des  prises; 

Reconnaissant  tous  les  avan- 
tages  que,  dans  le  cas  malheureux 
d'une  guerre  maritime,  la  deter- 
mination desdites  regies  presente, 
soit  pour  le  commerce  pacifique, 
soit  pour  les  belligerants  et  pour 
leurs  relations  politiques  avec  les 
Gouvernements  neutres; 


(Translation. a) 

DECLARATION   CONCERNING 
THE  LAWS  OF  NAVAL  WAR. 

His  Majesty  the  German  Em- 
peror, King  of  Prussia;  the  Presi- 
dent of  the  United  States  of  Amer- 
ica; His  Majesty  the  Emperor  of 
Austria,  King  of  Bohemia,  &c, 
and  Apostolic  King  of  Hungary; 
Sis  Majesty  the  King  of  Spain;  the 
President  of  the  French  Republic; 
His  Majesty  the  King  of  the  United 
Kingdom  of  Great  Britain  and 
Ireland  and  of  the  British  Domin- 
ions beyond  the  Seas,  Emperor  of 
India;  His  Majesty  the  King  of 
Italy;  His  Majesty  the  Emperor  of 
Japan;  Her  Majesty  the  Queen  of 
the  Netherlands;  His  Majesty  the 
Emperor  of  All  the  Russias. 

Considering  the  invitation  which 
the  British  Government  has  given 
to  various  Powers  to  meet  in  con- 
ference in  order  to  determine  to- 
gether as  to  what  are  the  generally 
recognized  rules  of  international 
law  within  the  meaning  of  Article  7 
of  the  Convention  of  18th  October, 
1907,  relative  to  the  establishment 
of  an  International  Prize  Court; 

Recognizing  all  the  advantages 
which  in  the  unfortunate  event  of 
a  naval  war,  an  agreement  as  to  the 
said  rules  would  present,  both  as 
regards  peaceful  commerce,  and 
as  regards  the  belligerents  and  aa 
regards  their  political  relations 
with  neutral  Governments; 


a  The  Declaration  was  signed  in  the  French  language  only. 
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Considerant  que  les  principea 
g6n6raux  du  droit  international 
sont  souvent,  dans  leur  application 
pratique,  l'objet  de  methodes  di- 
vergentes; 

Animes  du  desir  d'assurer  dor6- 
navant  une  plus  grande  unifor- 
mity a  cet  egard; 

Esperant  qu'une  oeuvre  d'un  in- 
teret  commun  aussi  important  ren- 
contrera  l'approbation  generale; 

Ont  nomine"  pour  Leurs  Pleni- 
potentiaires,  savoir: 

[Denomination  des  Pl£nipoten- 
tiaires] 

Lesquels,  apres  s'etre  commu- 
nique leurs  pleins  pouvoirs,  trou- 
ves  en  bonne  et  due  forme,  sont 
convenus  de  faire  la  presente  De- 
claration : 

Disposition  Preliminaire. 

Les  Puissances  Signataires  sont 
d'accord  pour  constater  que  les 
regies  contenues  dans  les  Chapitres 
suivants  respondent,  en  substance, 
aux  principes  generalement  re- 
connus  du  droit  international. 

Chapitre  Premier. — Du  blocus  en 
temps  de  guerre. 

Article  1. 

Le  blocus  doit  etre  limite  aux 
ports  et  aux  cotes  de  l'ennemi  ou 
occupes  par  lui. 

Article  2. 

Conformement  a  la  Declaration 
de  Paris  de  1856,  le  blocus,  pour 
etre  obligatoire,  doit  etre  effectif, 
c'est-a-dire  maintenu  par  une  force 
suffisante  pour  interdire  r£elle- 
ment  l'acces  du  littoral  ennemi. 

Article  3. 

La  question  de  savoir  si  le  blocus 
est  effectif  est  une  question  de  fait. 


Considering  that  the  general 
principles  of  international  law  are 
often  in  their  practical  application 
the  subject  of  divergent  procedure; 

Animated  by  the  desire  to  insure 
henceforward  a  greater  uniformity 
in  this  respect; 

Hoping  that  a  work  so  important 
to  the  common  welfare  will  meet 
with  general  approval; 

Have  appointed  as  their  Pleni- 
potentiaries, that  is  to  say: 

[Names  of  Plenipotentiaries] 

Who,  after  having  communi- 
cated their  full  powers,  found  in 
good  and  due  form,  have  agreed  to 
make  the  present  Declaration: — 

Preliminary  Provision. 

The  Signatory  Powers  are  agreed 
in  declaring  that  the  rules  con- 
tained in  the  following  Chapters 
correspond  in  substance  with  the 
generally  recognized  principles  of 
international  law. 

Chapter  I. — Blockade  in  time  of 
War. 

Article  1. 

A  blockade  must  be  limited  to 
the  ports  and  coasts  belonging  to 
or  occupied  by  the  enemy. 

Article  2. 

In  accordance  with  the  Declara- 
tion of  Paris  of  1856,  a  blockade,  in 
order  to  be  binding,  must  be  effect- 
ive— that  is  to  say,  it  must  be 
maintained  by  a  force  sufficient 
really  to  prevent  access  to  the 
enemy  coast. 

Article  3. 

The  question  whether  a  block- 
ade is  effective  is  a  question  of  fact. 


DECLARATION   OF  LONDON. 


171 


Article  4. 

Le  blocus  n'est  pas  considere 
comme  leve"  si,  par  suite  du  mau- 
vais  temps,  les  forces  bloquantes  se 
sont  momentanement  eloignees. 

Article  5. 

Le  blocus  doit  6tre  impartiale- 
ment  applique"  aux  divers  pavil- 
ions. 

Article  6. 

Le  commandant  de  la  force 
bloquante  peut  accorder  a  des 
navires  de  guerre  la  permission 
d'entrer  dans  le  port  bloque  et  d'en 
sortir  ulterieurement. 

Article  7. 

Un  navire  neutre,  en  cas  de 
d£tresse  constatee  par  une  autorite 
des  forces  bloquantes,  peut  pene- 
trer  dans  la  localite  bloqu^e  et  en 
sortir  ulterieurement  a  la  condi- 
tion de  n'y  avoir  laisse  ni  pris 
aucun  chargement. 

Article  8. 

Le  blocus,  pour  etre  obligatoire, 
doit  §tre  declare  conform  ement  a 
l'article  9  et  notifie  conformement 
aux  articles  11  et  16. 

Article  9. 

La  declaration  de  blocus  est 
faite,  soit  par  la  Puissance  blo- 
quante, soit  par  les  autorit£s  na- 
vales  agissant  en  son  nom. 

Elle  precise: 

1°  La  date  du  commencement 
du  blocus; 

2°  Les  limites  geographiques  du 
littoral  bloque; 

3°  Le  delai  de  sortie  a  accorder 
aux  navires  neutres. 

Article  10. 

Si  la  Puissance  bloquante  ou  les 
autorites  navales  agissant  en  son 


Article  4. 

A  blockade  is  not  regarded  as 
raised  if  the  blockading  forces  are 
temporarily  driven  off  by  bad 
weather. 

Article  5. 

A  blockade  must  be  applied  im- 
partially to  the  ships  of  all  nations. 

Article  6. 

The  commander  of  a  blockading 
force  may  grant  to  a  war  ship  per- 
mission to  enter,  and  subsequently 
to  leave,  a  blockaded  port. 

Article  7. 

In    circumstances    of    distress, 

acknowledged  by  an  authority  of 

the  blockading  forces,   a  neutral 

vessel  may  enter  a  place  under 

blockade  and  subsequently  leave 

it,  provided  that  she  has  neither 

discharged  nor  shipped  any  cargo 

there. 

Article  8. 

A  blockade,  in  order  to  be  bind- 
ing, must  be  declared  in  accord- 
ance with  Article  9,  and  notified 
in   accordance    with   Articles    11 

and  16. 

Article  9. 

A  declaration  of  blockade  is 
made  either  by  the  blockading 
Power  or  by  the  naval  authorities 
acting  in  its  name. 

It  specifies — 

(1.)  The  date  when  the  blockade 
begins; 

(2.)  The  geographical  limits  of 
the  coast  blockaded; 

(3.)  The  delay  to  be  allowed  to 
neutral  vessels  for  departure. 

Article  10. 

If  the  blockading  Power,  or  the 
naval    authorities    acting    in    ist 
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nom  ne  se  conforment  pas  aux 
mentions,  qu'en  execution  de 
Particle  9,  1°  et  2°,  elles  ont  du 
inscrire  dans  la  declaration  de 
blocus,  cette  declaration  est  nulle, 
et  une  nouvelle  declaration  est 
n^cessaire  pour  que  le  blocus  pro- 
duise  ses  effets. 

Article  11. 

La  declaration  de  blocus  est 
notifiee: 

1°  Aux  Puissances  neutres,  par 
la  Puissance  bloquante,  au  moyen 
d'une  communication  adressee  aux 
Gouvernements  eux-memes  ou  a 
leurs  representants  accredited  au- 
pres  d'elle; 

2°  Aux  autorites  locales,  par  le 
commandant  de  la  force  blo- 
quante. Ces  autorites,  de  leur 
c6te,  en  informeront,  aussitot  que 
possible,  les  consuls  etrangers  qui 
exercent  leurs  fonctions  dans  le 
port  ou  sur  le  littoral  bloques. 

Article  12. 

Les  regies  relatives  a  la  declara- 
tion et  a  la  notification  de  blocus 
sont  applicables  dans  le  cas  ou  le 
blocus  serait  etendu  ou  viendrait 
a  etre  repris  apres  avoir  ete  leve. 


Article  13. 

La  lev£e  volontaire  du  blocus, 
ainsi  que  toute  restriction  qui  y 
serait  apportee,  doit  §tre  notified 
dans  la  forme  prescrite  par  1'  article 
11. 

Article  14. 

La  saisissabilite"  d'un  navire  neu- 
tre  pour  violation  de  blocus  est 
eubordonnee  a  la  connaissance 
r^elle  ou  presumee  du  blocus. 


name,  do  not  establish  the  block- 
ade in  conformity  with  the  pro- 
visions, which,  in  accordance  with 
Article  9  (1)  and  (2),  must  be  in- 
serted in  the  declaration  of  block- 
ade, the  declaration  is  void,  and  a 
new  declaration  is  necessary  in 
order  to  make  the  blockade  opera- 
tive. 

Article  11. 

A  declaration  of  blockade  is 
notified — 

(1)  To  the  neutral  Powers,  by 
the  blockading  Power  by  means  of 
a  communication  addressed  to  the 
Governments  themselves,  or  to 
their  representatives  accredited 
to  it; 

(2)  To  the  local  authorities,  by 
the  officer  commanding  the  block- 
ading force.  These  authorities 
will,  on  their  part,  inform,  as  soon 
as  possible,  the  foreign  consuls 
who  exercise  their  functions  in  the 
port  or  on  the  coast  blockaded. 

Article  12. 

The  rules  relative  to  the  declara- 
tion and  to  the  notification  of 
blockade  are  applicable  in  the  case 
in  which  the  blockade  may  have 
been  extended,  or  may  have  been 
re-established  after  having  been 
raised. 

Article  13. 

The  voluntary  raising  of  a  block- 
ade, as  also  any  limitation  which 
may  be  introduced,  must  be  noti- 
fied in  the  manner  prescribed  by 
Article  11. 

Article  14. 

The  liability  of  a  neutral  vessel 
to  capture  for  breach  of  blockade 
is  contingent  on  her  knowledge, 
actual  or  presumptive,  of  the 
blockade. 
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Article  15. 

La  connaissance  du  blocus  est, 
sauf  preuve  contraire,  presumee, 
lorsque  le  navire  a  quitte  un  port 
neutre  posterieurement  a  la  notifi- 
cation, en  temps  utile,  du  blocus 
a  la  Puissance  dont  releve  ce  port. 


Article  16. 

Si  le  navire  qui  approche  du  port 
bloque  n'a  pas  connu  ou  ne  peut 
etre  presume  avoir  connu  l'exis- 
tence  du  blocus,  la  notification 
doit  etre  faite  au  navire  meme  par 
un  officier  de  l'un  des  batiments 
de  la  force  bloquante.  Cette  noti- 
fication doit  etre  portee  sur  le  livre 
de  bord  avec  indication  de  la  date 
et  de  l'heure,  ainsi  que  de  la  posi- 
tion geographique  du  navire  a  ce 
moment. 

Le  navire  neutre  qui  sort  du  port 
bloque,  alors  que,  par  la  negligence 
du  commandant  de  la  force  blo- 
quante, aucune  declaration  de  blo- 
cus n'a  ete  notifiee  aux  autorites 
locales  ou  qu'un  delai  n'a  pas  6te 
indique  dans  la  declaration  noti- 
fiee, doit  etre  laisse  libre  de  passer. 

Article  17. 

La  saisie  des  navires  neutres 
pour  violation  de  blocus  ne  peut 
§tre  effectuee  que  dans  le  rayon 
d'action  des  batiments  de  guerre 
charges  d' assurer  l'effectivite  du 
blocus. 

Article  18. 

Les  forces  bloquantes  ne  doivent 
pas  barrer  l'acces  aux  ports  et  aux 
c6tes  neutres. 

Article  19. 

La  violation  du  blocus  est  insuf- 
fisamment  caracterisee  pour  auto- 


Article  15. 

Failing  proof  to  the  contrary, 
knowledge  of  the  blockade  is  pre- 
sumed if  the  vessel  left  a  neutral 
port  subsequently  to  the  notifica- 
tion of  the  blockade  made  in  suffi- 
cient time  to  the  Power  to  which 
such  port  belongs. 

Article  16. 

If  a  vessel  which  approaches  a 
blockaded  port  does  not  know  or 
cannot  be  presumed  to  know  of 
the  blockade,  the  notification 
must  be  made  to  the  vessel  itself 
by  an  officer  of  one  of  the  ships  of 
the  blockading  force.  This  noti- 
fication must  be  entered  in  the 
vessel's  logbook,  with  entry  of 
the  day  and  hour,  as  also  of  the 
geographical  position  of  the  vessel 
at  the  time. 

A  neutral  vessel  which  leaves  a 
blockaded  port  must  be  allowed  to 
pass  free  if,  through  the  negligence 
of  the  officer  commanding  the 
blockading  force,  no  declaration 
of  blockade  has  been  notified  to 
the  local  authorities,  or,  if,  in  the 
declaration,  as  notified,  no  delay 
has  been  indicated. 

Article  17. 

The  seizure  of  neutral  vessels  for 
violation  of  blockade  may  be  made 
only  within  the  radius  of  action  of 
the  ships  of  war  assigned  to  main- 
tain an  effective  blockade. 

Article  18. 

The  blockading  forces  must  not 
bar  access  to  the  ports  or  to  the 
coasts  of  neutrals. 

Article  19. 

Whatever  may  be  the  ulterior 
destination  of  the  vessel  or  of  her 
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riser  la  saisie  du  navire,  lorsque 
celui-ci  est  actuellement  dirige" 
vers  un  port  non  bloque\  quelle 
que  soit  la  destination  ulterieure 
du  navire  ou  de  son  chargement. 

Article  20. 

Le  navire  qui,  en  violation  du 
blocus,  est  sorti  du  port  bloque  ou 
a  tente*  d'y  entrer,  reste  saisissable 
tant  qu'il  est  poursuivi  par  un 
batiment  de  la  force  bloquante. 
Si  la  chasse  en  est  abandonnee  ou 
si  le  blocus  est  leve,  la  saisie  n'en 
peut  plus  etre  pratiquee. 


Article  21. 

Le  navire  reconnu  coupable  de 
violation  de  blocus  est  confisque. 
Le  chargement  est  egalement  con- 
fisque^, a  moins  qu'il  soit  prouve* 
qu'au  moment  ou  la  marchandise 
a  ete  embarquee,  le  chargeur  n'a 
ni  connu  ni  pu  connaitre  l'inten- 
tion  de  violer  le  blocus. 


cargo,  the  evidence  of  violation  of 
blockade  is  not  sufficiently  con- 
clusive to  authorize  the  seizure  of 
the  vessel  if  she  is  at  the  time 
bound  toward  an  unblockaded  port. 

Article  20. 

A  vessel  which  in  violation  of 
blockade  has  left  a  blockaded  port 
or  has  attempted  to  enter  the  port 
is  liable  to  capture  so  long  as  she  is 
pursued  by  a  ship  of  the  block- 
ading force.  If  the  pursuit  is 
abandoned,  or  if  the  blockade  is 
raised,  her  capture  can  no  longer 
be  effected. 

Article  21. 

A  vessel  found  guilty  of  violation 
of  blockade  is  liable  to  condemna- 
tion. The  cargo  is  also  liable  to 
condemnation,  unless  it  is  proved 
that  at  the  time  the  goods  were 
shipped  the  shipper  neither  knew 
nor  could  have  known  of  the  inten- 
tion to  violate  the  blockade. 


Chapitre   II. — De  la  contrebande    Chapter  II. 
de  guerre. 


-Contraband  of  War. 


Article  22. 

Sont  de  plein  droit  considered 
comme  contrebande  de  guerre  les 
objets  et  materiaux  suivants,  com- 
pris  sous  le  nom  de  contrebande 
absolue,  savoir: 

1°  Les  armes  de  toute  nature,  y 
compris  les  armes  de  chasse,  et  les 
pieces  detachees  caracterisees. 

2°  Les  projectiles,  gargousses  et 
cartouches  de  toute  nature,  et  les 
pieces  detachees  caracterisees. 


Article  22. 

The  following  articles  and  mate- 
rials are,  without  notice, <*  regarded 
as  contraband,  under  the  name  of 
absolute  contraband: 

1.  Arms  of  all  kinds,  including 
arms  for  sporting  purposes,  and 
their  unassembled  distinctive 
parts. 

2.  Projectiles,  charges,  and  car- 
tridges of  all  kinds,  and  their  unas- 
sembled distinctive  parts. 


a  Following  the  British  formula  "de  plein  droit "  is  translated  by  the 
words  "without  notice,"  which  represent  the  meaning  attached  to  the 
expression  by  the  draftsman  as  appears  from  the  General  Report  (see 
p.  61). 
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3°  Les  poudres  et  les  explosifs 
sp^cialement  affectes  a  la  guerre. 

4°  Les  affuts,  caissons,  avant- 
trains,  fourgons,  forges  de  cam- 
pagne,  et  les  pieces  detachees 
caracterisees. 

5°  Les  effets  d'habillement  et 
d'6quipement  militaires  caracte- 
ris6s.- 

6°  Les  harnachements  militaires 
caracterises  de  toute  nature. 

7°  Les  animaux  de  selle,  de  trait 
et  de  bat,  utilisables  pour  la  guerre. 

8°  Le  materiel  de  campement  et 
les  pieces  detachees  caracterisees. 

9°  Les  plaques  de  blindage. 

10°  Les  batiments  et  embarca- 
tions  de  guerre  et  les  pieces  de- 
tachees specialement  caracterisees 
comme  ne  pouvant  etre  utilisees 
que  sur  un  navire  de  guerre. 

11°  Les  instruments  et  appareils 
exclusivement  faits  pour  la  fabri- 
cation des  munitions  de  guerre, 
pour  la  fabrication  et  la  reparation 
des  armes  et  du  materiel  militaire, 
terrestre  ou  naval. 

Article  23. 

Les  objets  et  materiaux  qui  sont 
exclusivement  employes  a  la 
guerre  peuvent  etre  ajoutes  a  la 
liste  de  contrebande  absolue  au 
moyen  d'une  declaration  notified. 

La  notification  est  adressee  aux 
Gouvernements  des  autres  Puis- 
sances ou  a  leurs  repr^sentants  ac- 
cr£dit6s  aupres  de  la  Puissance  qui 
fait  la  declaration.  La  notifica- 
tion faite  apres  l'ouverture  des 
hostility  n'est  adressee  qu'aux 
Puissances  neutres. 

Article  24. 

Sont  de  plein  droit  considered 
comme  contrebande  de  guerre  les 


3.  Powder  and  explosives  spe- 
cially adapted  for  use  in  war. 

4.  Gun  carriages,  caissons,  lim- 
bers, military  wagons,  field  forges, 
and  their  unassembled  distinctive 
parts. 

5.  Clothing  and  equipment  of  a 
distinctively  military  character. 

6.  All  kinds  of  harness  of  a  dis- 
tinctively military  character. 

7.  Saddle,  draught,  and  pack 
animals  suitable  for  use  in  war. 

8.  Articles  of  camp  equipment 
and  their  unassembled  distinctive 
parts. 

9.  Armor  plates. 

10.  Warships  and  boats  and  their 
unassembled  parts  specially  dis- 
tinctive as  suitable  for  use  only  in 
a  vessel  of  war. 

11.  Implements  and  apparatus 
made  exclusively  for  the  manufac- 
ture of  munitions  of  war,  for  the 
manufacture  or  repair  of  arms  or 
of  military  material,  for  use  on  land 
or  sea. 

Article  23. 

Articles  and  materials  which  are 
exclusively  used  for  war  may  be 
added  to  the  list  of  absolute  con- 
traband by  means  of  a  notified  dec- 
laration. 

The  notification  is  addressed  to 
the  Governments  of  other  Powers, 
or  to  their  representatives  ac- 
credited to  the  Power  which 
makes  the  declaration.  A  noti- 
fication made  after  the  opening  of 
hostilities  is  addressed  only  to 
neutral  Powers. 

Article  24. 

The  following  articles  and  ma- 
terials susceptible  of  use  in  war  as 
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objets  et  materiaux  susceptibles 
de  servir  aux  usages  de  la  guerre 
comme  a  des  usages  pacifiques,  et 
compris  sous  le  nom  de  contre- 
bande  conditionnelle,  savoir: 

1°  Les  vivres. 

2°  Les  fourrages  et  les  graines 
propres  a  la  nourriture  des  ani- 
maux. 

3°  Les  vetements  et  les  tissus 
d'habillement,  les  chaussures,  pro- 
pres a  des  usages  militaires. 

4°  L'or  et  1' argent  monnayes  et 
en  lingots,  les  papiers  represen- 
tatifs  de  la  monnaie. 

5°  Les  vehicules  de  toute  nature 
pouvant  servir  a  la  guerre,  ainsi 
que  les  pieces  detachees. 

6°  Les  navires,  bateaux  et  em- 
barcations  de  tout  genre,  les  docks 
flottants,  parties  de  bassins,  ainsi 
que  les  pieces  detachees. 

7°  Le  materiel  fixe  ou  roulant 
des  chemins  de  fer,  le  materiel  des 
telegraphes,  radiotelegraphes  et 
telephones. 

8°  Les  aerostats  et  les  appareils 
d'aviation,  les  pieces  detachees 
caracterisees  ainsi  que  les  acces- 
soires,  objets  et  materiaux  carac- 
t^rises  comme  devant  servir  a 
1' aerostation  ou  a  1' aviation. 

9°  Les  combustibles;  lesmatieres 
lubrefiantes. 

10°  Les  poudres  et  les  explosifs 
qui  ne  sont  pas  specialement  af- 
fected a  la  guerre. 

11°  Les  fils  de  fer  barbeles,  ainsi 
que  les  instruments  servant  a  les 
fixer  ou  a  les  couper. 

12°  Les  fers  a  cheval  et  le  ma- 
teriel de  marechalerie. 


well  as  for  purposes  of  peace,  are 
without  notice, <*  regarded  as  con- 
traband of  war,  under  the  name  of 
conditional  contraband: — 

(1)  Food. 

(2)  Forage  and  grain  suitable  for 
feeding  animals. 

(3)  Clothing  and  fabrics  for 
clothing,  boots  and  shoes,  suitable 
for  military  use. 

(4)  Gold  and  silver  in  coin  or 
bullion;  paper  money. 

(5)  Vehicles  of  all  kinds  avail- 
able for  use  in  war,  and  their  un- 
assembled parts. 

(6)  Vessels,  craft,  and  boats  of 
all  kinds,  floating  docks,  parts  of 
docks,  as  also  their  unassembled 
parts. 

(7)  Fixed  railway  material  and 
rolling  stock,  and  material  for  tele- 
graphs, radio  telegraphs,  and  tele- 
phones. 

(8)  Balloons  and  flying  ma- 
chines and  their  unassembled  dis- 
tinctive parts  as  also  their  accesso- 
ries, articles  and  materials  dis- 
tinctive as  intended  for  use  in 
connection  with  balloons  or  flying 
machines. 

(9)  Fuel;  lubricants. 

(10)  Powder  and  explosives 
which  are  not  specially  adapted 
for  use  in  war. 

(11)  Barbed  wire  as  also  the 
implements  for  placing  and  cut- 
ting the  same. 

(12)  Horseshoes  and  horseshoe- 
ing materials. 


<*  Following  the  British  formula  "de  plein  droit"  is  translated  by  the 
words  "without  notice,"  which  represent  the  meaning  attached  to  the 
expression  by  the  draftsman  as  appears  from  the  General  Report  (see 
p.  61). 
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13°  Les  objets  de  harnachement 
et  de  sellerie. 

14°  Les  jumelles,  les  telescopes, 
les  chronometres  et  les  divers  in- 
struments nautiques. 

Article  25. 

Les  objets  et  materiaux  suscep- 
tibles  de  servir  aux  usages  de  la 
guerre  comme  a  des  usages  paci- 
fiques,  et  autres  que  ceux  vises 
aux  articles  22  et  24,  peuvent  etre 
ajoutes  a  la  liste  de  contrebande 
conditionnelle  au  moyen  d'une 
declaration  qui  sera  notifiee  de  la 
maniere  prevue  a  l'article  23, 
deuxieme  alin£a. 

Article  26. 

Si  une  Puissance  renonce,  en  ce 
qui  la  concerne,  a  considerer 
comme  contrebande  de  guerre  des 
objets  et  materiaux  qui  rentrent 
dans  une  des  categories  enu- 
merees  aux  articles  22  et  24,  elle 
fera  connaitre  son  intention  par 
une  declaration  notifiee  de  la 
maniere  prevue  a  l'article  23,  deu- 
xieme alinea. 

Article  27. 

Les  objets  et  materiaux  qui  ne 
sont  pas  susceptibles  de  servir  aux 
usages  de  la  guerre  ne  peuvent 
pas  etre  declares  contrebande  de 
guerre. 

Article  28. 

Ne  peuvent  pas  etre  declares 
contrebande  de  guerre  les  articles 
suivants,  savoir: 

1°  Le  coton  brut,  les  laines, 
soies,  jutes,  lins,  chanvres  bruts, 
et  les  autres  matieres  premieres 
des  industries  textiles,  ainsi  que 
leurs  files. 

2°  Les  noix  et  graines  oleagi- 
neuses;  le  coprah. 


(13)  Harness  and  saddlery  mate- 
rial. 

(14)  Binocular  glasses,  tele- 
scopes, chronometers,  and  all 
kinds  of  nautical  instruments. 

Article  25. 

Articles  and  materials  suscepti- 
ble of  use  in  war  as  well  as  for  pur- 
poses of  peace,  and  other  than 
those  enumerated  in  Articles  22 
and  24,  may  be  added  to  the  list 
of  conditional  contraband  by 
means  of  a  declaration,  which 
must  be  notified  in  the  manner 
provided  for  in  the  second  para- 
graph of  Article  23. 

Article  26. 

If  a  Power  waives,  so  far  as  it  is 
concerned,  the  right  to  regard  as 
contraband  of  war  articles  and 
materials  which  are  comprised  in 
any  of  the  classes  enumerated  in 
Articles  22  and  24,  it  shall  make 
known  its  intention  by  a  declara- 
tion notified  in  the  manner  pro- 
vided for  in  the  second  paragraph 
of  Article  23. 

Article  27. 

Articles  and  materials  which  are 
not  susceptible  of  use  in  war  are 
not  to  be  declared  contraband  of 
war. 

Article  28. 

The  following  are  not  to  be  de- 
clared contraband  of  war: 

(1.)  Raw  cotton,  wool,  silk, 
jute,  flax,  hemp,  and  other  raw 
materials  of  the  textile  industries, 
and  also  yarns  of  the  same. 

(2.)  Nuts  and  oil  seeds;  copra. 
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3°  Les  caoutchoucs,  refines, 
gommes  et  laques;  le  houblon. 

4°  Les  peaux  brutes,  les  cornes, 
os  et  ivoires. 

5°  Les  engrais  naturels  et  arti- 
ficiels,  y  compris  les  nitrates  et 
phosphates  pouvant  servir  a  1' agri- 
culture. 

6°  Les  minerais. 
7°  Les    terres,     les    argiles,    la 
chaux,  la  craie,  les  pierres  y  com- 
pris les  marbres,  les  briques,  ar- 
doises   et   tuiles. 
8°  Les  porcelaines  et  verreries. 
9°  Le    papier    et    les    matieres 
preparees  pour  sa  fabrication. 

10°  Les  savons,  couleurs,  y 
compris  les  matieres  exclusive- 
ment  destinees  a  les  produire,  et 
les  vernis. 

11°  L 'hypochlorite  de  chaux, 
les  cendres  de  soude,  la  soude  caus- 
tique,  le  sulfate  de  soude  en  pains, 
l'ammoniaque,  le  sulfate  d'ammo- 
niaque  et  le  sulfate  de  cuivre. 

12°  Les  machines  servant  a 
1' agriculture,  aux  mines,  aux  in- 
dustries textiles  et  al'imprimerie. 
13°  Les  pierres  precieuses,  les 
pierres  fines,  les  perles,  la  nacre  et 
les  coraux. 

14°  Les  horloges,  pendules,  et 
montres  autres  que  les  chrono- 
metres. 

15°  Les  articles  de  mode  et  les 
objets  de  fantaisie. 

16°  Les  plumes  de  tout  genre, 
les  crins  et  soies. 

17°  Les  objets  d'ameublement 
ou  d'ornement;  les  meubles  et  ac- 
cessories de  bureau . 

Article  29. 

Ne  peuvent  non  plus  etre  con- 
sidered comme  contrebande  de 
guerre: 

1°  Les  objets  et  materiaux  ser- 
vant exclusivement  a  soigner  les 


(3.)  Rubber,  resins,  gums,  and 
lacs;  hops. 

(4.)  Raw  hides,  horns,  bones, 
and  ivory. 

(5.)  Natural  and  artificial  ma- 
nures, including  nitrates  and 
phosphates  for  agricultural  pur- 
poses. 

(6.)  Metallic  ores. 

(7.)  Earths,  clays,  lime,  chalk, 
stone,  including  marble,  bricks, 
slates,  and  tiles. 

(8.)  Chinaware  and  glass. 

(9.)  Paper  and  materials  pre- 
pared for  its  manufacture. 

(10.)  Soap,  paint  and  colours, 
including  articles  exclusively 
used  in  their  manufacture,  and 
varnishes. 

(11.)  Bleaching  powder,  soda 
ash,  caustic  soda,  salt  cake,  ammo- 
nia, sulphate  of  ammonia,  and  sul- 
phate of  copper. 

(12.)  Agricultural,  mining,  tex- 
tile, and  printing  machinery. 

(13.)  Precious  stones,  semi-pre- 
cious stones,  pearls,  mother-of- 
pearl,  and  coral. 

(14.)  Clocks  and  watches,  other 
than  chronometers. 

(15.)  Fashion  and  fancy  goods. 

(16.)  Feathers  of  all  kinds,  hairs, 
and  bristles. 

(17.)  Articles  of  household  fur- 
niture and  decoration;  office  furni- 
ture and  accessories. 

Article  29. 

Neither  are  the  following  to  be 
regarded  as  contraband  of  war: 

(1.)  Articles  and  materials  serv- 
ing exclusively  for  the  care  of  the 
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malades  et  les  blesses.  Toutefois, 
ils  peuvent,  en  cas  de  necessite 
militaire  importante,  etre  requi- 
sitionnes,  moyennant  une  indem- 
nity, lorsqu'ils  ont  la  destination 
prevue  a  l'article  30. 

2°  Les  objets  et  materiaux  des- 
tines a  1' usage  du  navire  ou  ils 
sont  trouves,  ainsi  qu'a  l'usage  de 
T^quipage  et  des  passagers  de  ce 
navire  pendant  la  traversee. 

Article  30. 

Les  articles  de  contrebande  ab- 
solue  sont  saisissables,  s'il  est  eta- 
bli  qu'ils  sont  destines  au  terri- 
toire  de  1'ennemi  ou  a  un  territoire 
occupe  par  lui  ou  a  set.  forces  ar- 
mies. Peu  importe  que  le  trans- 
port de  ces  objets  se  fasse  directe- 
ment  ou  exige,  soit  un  transborde- 
ment,  soit  un  trajet  par  terre. 

Article  31. 

La  destination  prevue  a  l'article 
30  est  definitivement  prouvee  dans 
les  cas  suivants: 

1°  Lorsque  la  marchandise  est 
documentee  pour  etre  debarquee 
dans  un  port  de  l'ennemi  ou  pour 
§tre  livree  a  ses  forces  armees. 

2°  Lorsque  le  navire  ne  doit 
aborder  qu'a  des  ports  ennemis,  ou 
lorsqu'il  doit  toucher  a  un  port  de 
l'ennemi  ou  rejoindre  ses  forces 
armees,  avant  d'arriver  au  port 
neutre  pour  lequel  la  marchandise 
est  documentee. 

Article  32. 

Les  papiers  de  bord  font  preuve 
complete  de  l'itineraire  du  navire 
transportant  de  la  contrebande  ab- 
solue,  a  moins  que  le  navire  soit 
rencontre  ayant  manifestement 
devie  de  la  route  qu'il  devrait 
suivre  d'apres  ses  papiers  de  bord 
et  sans  pouvoir  justifier  d'une 
cause  suffisante  de  cette  deviation. 


sick  and  wounded.  They  may, 
nevertheless,  incase  of  urgent  mili- 
tary necessity  and  subject  to  the 
payment  of  compensation,  be  re- 
quisitioned, if  their  destination  is 
that  specified  in  Article  30. 

(2.)  Articles  and  materials  in- 
tended for  the  use  of  the  vessel  in 
which  they  are  found,  as  well  as 
those  for  the  use  of  her  crew  and 
passengers  during  the  voyage. 

Article  30. 

Absolute  contraband  is  liable  to 
capture  if  it  is  shown  to  be  des- 
tined to  territory  belonging  to  or 
occupied  by  the  enemy,  or  to  the 
armed  forces  of  the  enemy.  It  is 
immaterial  whether  the  carriage 
of  the  goods  is  direct  or  entails 
either  transhipment  or  transport 
over  land. 

Article  31. 

Proof  of  the  destination  speci- 
fied in  Article  30  is  complete  in  the 
following  cases: 

1.  When  the  goods  are  docu- 
mented to  be  discharged  in  a  port 
of  the  enemy,  or  to  be  delivered 
to  his  armed  forces. 

2.  When  the  vessel  is  to  call  at 
enemy  ports  only,  or  when  she  is 
to  touch  at  a  port  of  the  enemy  or 
to  join  his  armed  forces,  before 
arriving  at  the  neutral  port  for 
which  the  goods  are  documented. 

Article  32. 

The  ship's  papers  are  complete 
proof  of  the  voyage  of  a  vessel 
transporting  absolute  contraband, 
unless  the  vessel  is  encountered 
having  manifestly  deviated  from 
the  route  which  she  ought  to  fol- 
low according  to  the  ship's  papers 
and  being  unable  to  justify  by 
sufficient  reason   such   deviation. 
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Article  33. 

Les  articles  de  contrebande  con- 
ditionnelle  sont  saisissables,  s'il 
est  6tabli  qu'ils  sont  destines  a 
l'usage  des  forces  armees  ou  des 
administrations  de  l'Etat  ennemi, 
a  moins,  dans  ce  dernier  cas,  que 
les  circonstances  etablissent  qu'en 
fait  ces  articles  ne  peuvent  etre 
utilises  pour  la  guerre  en  cours; 
cette  derniere  reserve  ne  s'appli- 
que  pas  aux  envois  vises  par  Par- 
ticle 24—4°. 

Article  34. 

II  y  a  presomption  de  la  destina- 
tion prevue  a  Particle  33,  si  l'envoi 
est  adresse  aux  autorites  ennemies 
ou  a  un  commercant  etabli  en  pays 
ennemi,  et  lorsqu'il  estnotoire  que 
ce  commercant  fournit  a  1' ennemi 
des  objets  et  materiaux  de  cette 
nature.  II  en  est  de  meme  si 
l'envoi  est  a  destination  d'une 
place  fortifiee  ennemie,  ou  d'une 
autre  place  servant  de  base  aux 
forces  armees  ennemies;  toutefois, 
cette  preemption  ne  s 'applique 
pas  au  navire  de  commerce  lui- 
meme  faisant  route  vers  une  de 
ces  places  et  dont  on  entend  etablir 
le  caractere  de  contrebande. 


A  defaut  des  presomptions  ci- 
dessus,  la  destination  est  presumee 
innocente. 

Les  presomptions  6tablies  dans 
le  present  article  admettent  la 
preuve  contraire. 

Article  35. 

Les  articles  de  contrebande  con- 
ditionnelle  ne  sont  saisissables  que 
sur  le  navire  qui  fait  route  vers  le 
territoire  de  1' ennemi  ou  vers  un 
territoire  occupe  par  lui  ou  vers 


Article  33. 

Conditional  contraband  is  liable 
to  capture  if  it  is  shown  that  it  is 
destined  for  the  use  of  the  armed 
forces  or  of  a  government  depart- 
ment of  the  enemy  State,  unless 
in  this  latter  case  the  circum- 
stances show  that  the  articles  can- 
not in  fact  be  used  for  the  purposes 
of  the  war  in  progress.  This  lat- 
ter exception  does  not  apply  to  a 
consignment  coming  under  Article 
24  (4). 

Article  34. 

There  is  presumption  of  the  des- 
tination referred  to  in  Article  33 
if  the  consignment  is  addressed  to 
enemy  authorities,  or  to  a  mer- 
chant established  in  the  enemy 
country,  and  when  it  is  well 
known  that  this  merchant  sup- 
plies articles  and  material  of  this 
kind  to  the  enemy.  The  presump- 
tion is  the  same  if  the  consignment 
is  destined  to  a  fortified  place  of 
the  enemy,  or  to  another  place 
serving  as  a  base  for  the  armed 
forces  of  the  enemy;  this  presump- 
tion, however,  does  not  apply  to 
the  merchant  vessel  herself  bound 
for  one  of  these  places  and  of  which 
vessel  it  is  sought  to  show  the  con- 
traband character. 

Failing  the  above  presumptions, 
the  destination  is  presumed  inno- 
cent. 

The  presumptions  laid  down  in 
this  Article  admit  proof  to  the 
contrary. 

Article  35. 

Conditional  contraband  is  not 
liable  to  capture,  except  when  on 
board  a  vessel  bound  for  territory 
belonging  to  or  occupied  by  the 
enemy,  or  for  the  armed  forces  of 
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8es  forces  armees  et  qui  ne  doit  pas 
les  ddcharger  dans  un  port  inter- 
m^diaire  neutre. 

Les  papiers  de  bord  font  preuve 
complete  de  l'itineraire  du  navire 
ainsi  que  du  lieu  de  dechargement 
des  marchandises,  a  moins  que  ce 
navire  soit  rencontre"  ay  ant  mani- 
festement  deVie  de  la  route  qu'il 
devrait  suivre  d'apres  ses  papiers 
de  bord  et  sans  pouvoir  justifier 
d'une  cause  suffisante  de  cette 
deviation. 

Article  36. 

Par  derogation  a  l'article  35,  si 
le  territoire  de  l'ennemi  n'a  pas  de 
frontiere  maritime,  les  articles  de 
contrebande  conditionnelle  sont 
saisissables,  lorsqu'il  est  etabli 
qu'ils  ont  la  destination  prevue  a 
l'article  33. 

Article  37. 

Le  navire  transportant  des  arti- 
cles, qui  sont  saisissables  comme 
contrebande  absolue  ou  condition- 
nelle, peut  etre  saisi,  en  haute 
mer  ou  dans  les  eaux  des  bellige- 
rants,  pendant  tout  le  cours  de  son 
voyage,  meme  s'il  a  l'intention  de 
toucher  a  un  port  d'escale  avant 
d'atteindre  la  destination  enne- 
mie. 

Article  38. 

Une  saisie  ne  peut  etre  prati- 
quee  en  raison  d'un  transport  de 
contrebande  anteneurement  effec- 
tue*  et  actuellement  acheve. 

Article  39. 

Les  articles  de  contrebande  sont 
eujets  a  confiscation. 

Article  40. 

La  confiscation  du  navire  trans- 
portant de  la  contrebande  est  per- 


the  enemy,  and  when  it  is  not  to 
be  discharged  at  an  intervening 
neutral  port. 

The  ship's  papers  are  conclusive 
proof  of  the  voyage  of  the  vessel  as 
also  of  the  port  of  discharge  of  the 
goods,  unless  the  vessel  is  encoun- 
tered having  manifestly  deviated 
from  the  route  which  she  ought  to 
follow  according  to  the  ship's  pa- 
pers and  being  unable  to  justify 
by  sufficient  reason  such  devia 
tion. 

Article  36. 

Notwithstanding  the  provisions 
of  Article  35,  if  the  territory  of  the 
enemy  has  no  seaboard,  condi- 
tional contraband  is  liable  to  cap- 
ture if  it  is  shown  that  it  has  the 
destination  referred  to  in  Arti- 
cle 33. 

Article  37. 

A  vessel  carrying  articles  liable 
to  capture  as  absolute  or  condi- 
tional contraband  may  be  cap- 
tured on  the  high  seas  or  in  the 
territorial  waters  of  the  belliger- 
ents throughout  the  whole  course 
of  her  voyage,  even  if  she  has  the 
intention  to  touch  at  a  port  of  call 
before  reaching  the  hostile  desti- 
nation. 

Article  38. 

A  capture  is  not  to  be  made  on 
the  ground  of  a  carriage  of  contra- 
band previously  accomplished  and 
at  the  time  completed. 

Article  39. 

Contraband  is  liable  to  condem- 
nation. 

Article  40. 

The  confiscation  of  the  vessel 
carrying  contraband  is  allowed  if 
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mise,  si  cette  contrebande  forme, 
soit  par  sa  valeur,  soit  par  son 
poids,  soit  par  son  volume,  soit  par 
son  fret,  plus  de  la  moitie"  de  la 
cargaison. 

Article  41. 

Si  le  navire  transportant  de  la 
contrebande  est  relache,  les  frais 
occasionnes  au  capteur  par  la  pro- 
cedure devant  la  juridiction  na- 
tionale  des  prises  ainsi  que  par  la 
conservation  du  navire  et  de  sa 
cargaison  pendant  l'instruction 
sont  a  la  charge  du  navire. 

Article  42. 

Les  marchandises  qui  appartien- 
nent  au  proprietaire  de  la  contre- 
bande et  qui  se  trouvent  a  bord  du 
meme  navire  sont  sujettes  a  con- 
fiscation. 

Article  43. 

Si  un  navire  est  rencontre  en 
mer  naviguant  dans  l'ignorance 
des  hostilites  ou  de  la  declaration 
de  contrebande  applicable  a  son 
chargement,  les  articles  de  contre- 
bande ne  peuvent  etre  confisques 
que  moyennant  indemnite;  le  na- 
vire et  le  surplus  de  la  cargaison 
sont  exempts  de  la  confiscation  et 
des  frais  prevus  par  Particle  41. 
II  en  est  de  m§me  si  le  capitaine, 
apres  avoir  eu  connaissance  de 
Touverture  des  hostilites  ou  de  la 
declaration  de  contrebande,  n'a  pu 
encore  decharger  les  articles  de 
contrebande. 

Le  navire  est  repute  connaftre 
l'etat  de  guerre  ou  la  declaration 
de  contrebande,  lorsqu'il  a  quitte 
un  port  neutre,  apres  que  la  notifi- 
cation de  l'ouverture  des  hostilites 
ou  de  la  declaration  de  contre- 
bande a  ete  faite  en  temps  utile  a 
la  Puissance  dont  releve  ce  port. 
L'etat  de  guerre  est,  en  outre,  r6- 


the  contraband  forms,  either  by 
value,  by  weight,  by  volume,  or 
by  freight,  more  than  half  the 
cargo. 

Article  41. 

If  a  vessel  carrying  contraband 
is  released,  the  expenses  incurred 
by  the  captor  in  the  trial  before  the 
national  prize  court  as  also  for  the 
preservation  and  custody  of  the 
ship  and  cargo  during  the  proceed- 
ings are  chargeable  against  the 
ship. 

Article  42. 

Goods  which  belong  to  the  owner 
of  the  contraband  and  which  are  on 
board  the  same  vessel  are  liable  to 
condemnation. 

Article  43. 

If  a  vessel  is  encountered  at  sea 
making  a  voyage  in -ignorance  of 
the  hostilities  or  of  the  declaration 
of  contraband  affecting  her  cargo, 
the  contraband  is  not  to  be  con- 
demned except  with  indemnity; 
the  vessel  herself  and  the  remain- 
der of  the  cargo  are  exempt  from 
condemnation  and  from  the  ex- 
penses referred  to  in  Article  41. 
The  case  is  the  same  if  the  master 
after  becoming  aware  of  the  open- 
ing of  hostilities,  or  of  the  declara- 
tion of  contraband,  has  not  yet 
been  able  to  discharge  the  contra- 
band. 

A  vessel  is  deemed  to  be  aware 
of  the  state  of  war,  or  of  the  decla- 
ration of  contraband,  if  she  left  a 
neutral  port  after  there  had  been 
made  in  sufficient  time  the  notifi- 
cation of  the  opening  of  hostilities, 
or  of  the  declaration  of  contra- 
band, to  the  power  to  which  such 
port    belongs.     A    vessel    is    also 
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pute  connu  par  le  navire  lorsqu'il 
a  quitte  un  port  ennemi  apres 
l'ouverture  des  hostility. 

Article  44. 

Le  navire  arrete  pour  cause  de 
contrebande  et  non  susceptible  de 
confiscation  a  raison  de  la  propor- 
tion de  la  contrebande  peut  §tre 
autorise,  suivant  les  circonstances, 
a  continuer  sa  route,  si  le  capitaine 
est  pret  a  livrer  la  contrebande  au 
batiment  belligerant. 

La  remise  de  la  contrebande  est 
mentionnee  par  le  capteur  sur  le 
livre  de  bord  du  navire  arrete,  et 
le  capitaine  de  ce  navire  doit  re- 
mettre  au  capteur  copie  certifiee 
conforme  de  tous  papiers  utiles. 

Le  capteur  a  la  faculty  de  de- 
truire  la  contrebande  qui  lui  est 
ainsi  livree. 

Chapitre  III. — De  V assistance 
hostile. 

Article  45. 

Un  navire  neutre  est  confisque 
et,  d'une  maniere  generale,  passi- 
ble du  traitement  que  subirait  un 
navire  neutre  sujet  a  confiscation 
pour  contrebande  de  guerre: 

1°  Lorsqu'il  voyage  speciale- 
ment  en  vue  du  transport  de  pas- 
sagers  individuels  incorpores  dans 
la  force  armee  de  1' ennemi,  ou  en 
vue  de  la  transmission  de  nou- 
velles  dans  l'interet  de  l'ennemi. 

2°  Lorsqu'a  la  connaissance  soit 
du  proprietaire,  soit  de  celui  qui 
a  affrete  le  navire  en  totalite,  soit 
du  capitaine,  il  transporte  un  de- 
tachement  militaire  de  l'ennemi 
ou  une  ou  plusieurs  personnes  qui, 
pendant  le  voyage,  present  une 
assistance  directe  aux  operations 
de  l'ennemi. 


deemed  to  be  aware  of  a  state  of 
war  if  she  left  an  enemy  port  after 
the  opening  of  hostilities. 

Article  44. 

A  vessel  stopped  because  carry- 
ing contraband,  and  not  liable  to 
condemnation  on  account  of  the 
proportion  of  contraband,  may, 
according  to  circumstances,  be 
allowed  to  continue  her  voyage  if 
the  master  is  ready  to  deliver  the 
contraband  to  the  belligerent  ship. 

The  delivery  of  the  contraband 
is  to  be  entered  by  the  captor  on 
the  logbook  of  the  vessel  stopped, 
and  the  master  of  the  vessel  must 
furnish  the  captor  duly  certified 
copies  of  all  relevant  papers. 

The  captor  is  at  liberty  to  de- 
stroy the  contraband  which  is  thus 
delivered  to  him. 

Chapter  III. —  Unneutral  service. 


Article  45. 

A  neutral  vessel  is  liable  to  be 
condemned  and,  in  a  general  way, 
is  liable  to  the  same  treatment 
which  a  neutral  vessel  would  un- 
dergo when  liable  to  condemnation 
on  account  of  contraband  of  war: 

(1)  If  she  is  making  a  voyage 
especially  with  a  view  to  the  trans- 
port of  individual  passengers  who 
are  embodied  in  the  armed  force  of 
of  the  enemy,  or  with  a  view  to  the 
transmission  of  information  in  the 
interest  of  the  enemy. 

(2)  If,  with  the  knowledge  of  the 
owner,  of  the  one  who  charters 
the  vessel  entire,  or  of  the  master, 
she  is  transporting  a  military  de- 
tachment of  the  enemy,  or  one  or 
more  persons  who,  during  the 
voyage,  lend  direct  assistance  to 
the  operations  of  the  enemy. 
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Dans  les  cas  vis6s  aux  numeros 
precedents,  les  marchandises  ap- 
partenant  au  propri^taire  du  navire 
sont  egalement  sujettes  a  confisca- 
tion. 

Les  dispositions  du  present  ar- 
ticle ne  s'appliquent  pas  si,  lorsque 
le  navire  est  rencontre  en  mer,  il 
ignore  les  hostilites  ou  si  le  capi- 
taine,  apres  avoir  appris  l'ouver- 
ture  des  hostilites,  n'a  pu  encore 
d^barquer  les  personnes  transpor- 
ters. Le  navire  est  repute  con- 
naitre  l'etat  de  guerre,  lorsqu'il  a 
quitte  un  port  ennemi  apres  l'ou- 
verture  des  hostilites  ou  un  port 
neutre  posterieurement  a  la  noti- 
fication en  temps  utile  de  l'ouver- 
ture  des  hostilites  a  la  Puissance 
dont  releve  ce  port. 

Article  46. 

Un  navire  neutre  est  confisque 
et,  d'une  maniere  generale,  pas- 
sible du  traitement  qu'il  subirait 
s'il  etait  un  navire  de  commerce 
ennemi: 

1°  Lorsqu'il  prend  une  part  di- 
recte  aux  hostilites. 

2°  Lorsqu'il  se  trouve  sous  les 
ordres  ou  sous  le  control  e  d'un 
agent  place  a  bord  par  le  Gou- 
vernement  ennemi. 

3°  Lorsqu'il  est  affrete  en  tota- 
lite  par  le  Gouvernement  ennemi. 

4°  Lorsqu'il  est  actuellement  et 
exclusivement  affecte,  soit  au 
transport  de  troupes  ennemies, 
soit  a  la  transmission  de  nouvelles 
dans  l'interet  de  l'ennemi, 

Dans  les  cas  vises  par  le  present 
article,  les  marchandises  apparte- 
nant  au  proprietaire  du  navire  sont 
egalement  sujettes  a  confiscation. 


In  the  cases  specified  in  the  pre- 
ceding paragraphs,  (1)  and  (2), 
goods  belonging  to  the  owner  of 
the  vessel  are  likewise  liable  to 
condemnation. 

The  provisions  of  the  present 
Article  do  not  apply  if  when  the 
vessel  is  encountered  at  sea  she  is 
unaware  of  the  opening  of  hostili- 
ties, or  if  the  master,  after  becom- 
ing aware  of  the  opening  of  hos- 
tilities, has  not  been  able  to  dis- 
embark the  passengers.  The  ves- 
sel is  deemed  to  know  of  the  state 
of  war  if  she  left  an  enemy  port 
after  the  opening  of  hostilities,  or 
a  neutral  port  after  there  had  been 
made  in  sufficient  time  a  notifica- 
tion of  the  opening  of  hostilities  to 
the  Power  to  which  such  port  be- 
longs. 

Article  46. 

A  neutral  vessel  is  liable  to  be 
condemned  and,  in  a  general  way, 
is  liable  to  the  same  treatment 
which  she  would  undergo  if  she 
were  a  merchant  vessel  of  the 
enemy: 

(1)  If  she  takes  a  direct  part  in 
the  hostilities. 

(2)  If  she  is  under  the  orders  or 
under  the  control  of  an  agent 
placed  on  board  by  the  enemy 
Government. 

(3)  If  she  is  chartered  entire  by 
the  enemy  Government. 

(4)  If  she  is  at  the  time  and  ex- 
clusively either  devoted  to  the 
transport  of  enemy  troops  or  to  the 
transmission  of  information  in  the 
interest  of  the  enemy. 

In  the  cases  specified  in  the 
present  Article,  the  goods  belong- 
ing to  the  owner  of  the  vessel  are 
likewise  liable  to  condemnation. 
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Article  47. 

Tout  individu  incorpore  dans  la 
force  armee  de  l'ennemi,  et  qui 
sera  trouve  a  bord  d'un  navire  de 
commerce  neutre,  pourra  e"tre  fait 
prisonnier  de  guerre,  quand  meme 
il  n'y  aurait  pas  lieu  de  saisir  ce 
navire. 

Chapitre   IV. — De  la  destruction 
des  prises  neutres. 

Article  48. 

Un  navire  neutre  saisi  ne  peut 
etre  detruit  par  le  capteur,  mais  il 
doit  etre  conduit  dans  tel  port 
qu'il  appartiendra  pour  y  dtre 
statue  ce  que  de  droit  sur  la 
validite  de  la  capture. 

Article  49. 

Par  exception,  un  navire  neutre, 
saisi  par  un  batiment  belligerant 
et  qui  serait  sujet  a  confiscation, 
peut  etre  detruit,  si  1' observation 
de  Particle  48  peut  compromettre 
la  s£curite  du  batiment  de  guerre 
ou  le  succes  des  operations  dans 
lesquelles  celui-ci  est  actuelle- 
ment  engage. 

Article  50. 

Avant  la  destruction,  les  per- 
sonnes  qui  se  trouvent  a  bord  de- 
vront  etre  mises  en  surete,  et  tous 
les  papiers  de  bord  et  autres 
pieces,  que  les  interesses  estime- 
ront  utiles  pour  le  jugement  sur  la 
validite  de  la  capture,  devront  etre 
transbordes  sur  le  batiment  de 
guerre. 

Article  51. 

Le  capteur  qui  a  detruit  un 
navire  neutre  doit,  prealablement 
a  tout  jugement  sur  la  validite  de 
la  capture,  justifier  en  fait  n'avoir 


Article  47. 

Any  individual  embodied  in  the 
armed  force  of  the  enemy,  and  who 
is  found  on  board  a  neutral  mer- 
chant vessel,  may  be  made  a  pris- 
oner of  war,  even  though  there  be 
no  ground  for  the  capture  of  the 
vessel. 

Chapter  IV. — Destruction  of  Neu- 
tral Prizes. 

Article  48. 

A  captured  neutral  vessel  is  not 
to  be  destroyed  by  the  captor,  but 
must  be  taken  into  such  port  as  is 
proper  in  order  to  determine  there 
the  rights  as  regards  the  validity 
of  the  capture. 

Article  49. 

As  an  exception,  a  neutral  vessel 
captured  by  a  belligerent  ship,  and 
which  would  be  liable  to  condem- 
nation, may  be  destroyed  if  the 
observance  of  Article  48  would  in- 
volve danger  to  the  ship  of  war  or 
to  the  success  of  the  operations  in 
which  she  is  at  the  time  engaged. 

Article  50. 

Before  the  destruction,  the  per- 
sons on  board  must  be  placed  in 
safety,  and  all  the  ship's  papers 
and  other  documents  which  those 
interested  consider  relevant  for  the 
decision  as  to  the  validity  of  the 
capture  must  be  taken  on  board 
the  ship  of  war. 

Article  51. 

A  captor  who  has  destroyed  a 
neutral  vessel  must,  as  a  condition 
precedent  to  any  decision  upon 
the  validity  of  the  capture,  estab- 


186 


DECLARATION    OF   LONDON. 


agi  qu'en  presence  d'une  n^cessite 
exceptionnelle,  comme  elle  est 
prevue  a  Particle  49.  Faute  par 
lui  de  ce  faire,  il  est  term  a  indem- 
nity vis-a-vis  des  interesses,  sans 
qu'il  y  ait  a  rechercher  si  la  cap- 
ture £tait  valable  ou  non. 

Article  52. 

Si  la  capture  d'un  navire  neutre, 
dont  la  destruction  a  ete  justifiee, 
est  ensuite  declaree  nulle,  le  cap- 
teur  doit  indemniser  les  interesses 
en  remplacement  de  la  restitution 
a  laquelle  ils  auraient  droit. 

Article  53. 

Si  des  marchandises  neutres  qui 
n'6taient  pas  susceptibles  de  con- 
fiscation ont  ete  detruites  avec  le 
navire,  le  proprietaire  de  ces  mar- 
chandises a  droit  a  une  indemnite. 

Article  54. 

Le  capteur  a  la  faculte  d'exiger 
la  remise  ou  de  proceder  a  la 
destruction  des  marchandises  con- 
fiscables  trouvees  a  bord  d'un 
navire  qui  lui-meme  n'est  pas 
sujet  a  confiscation,  lorsque  les 
circonstances  sont  telles  que, 
d'apres  Particle  49,  elles  justi- 
fieraient  la  destruction  d'un  navire 
passible  de  confiscation.  II  men- 
tionne  les  objets  livres  ou  detruits 
sur  le  livre  de  bord  du  navire 
arr§te  et  se  fait  remettre  par  le 
capitaine  copie  certified  conforme 
de  tous  papiers  utiles.  Lorsque  la 
remise  ou  la  destruction  a  et^ 
effectuee  et  que  les  formality  ont 
et6  remplies,  le  capitaine  doit  &tre 
autorise  a  continuer  sa  route. 

Les  dispositions  des  articles  51  et 
52  concernant  la  responsabilite"  du 
capteur  qui  a  d£truit  un  navire 
neutre  sont  applicables. 


lish  in  fact  that  he  only  acted  in 
the  face  of  an  exceptional  neces- 
sity such  as  is  contemplated  in 
Article  49.  Failing  to  do  this,  he 
must  compensate  the  parties  in- 
terested without  examination  as 
to  whether  or  not  the  capture  was 
valid. 

Article  52. 

If  the  capture  of  a  neutral  ves- 
sel, of  which  the  destruction  has 
been  justified,  is  subsequently 
held  to  be  invalid,  the  captor  must 
compensate  those  interested,  in 
place  of  the  restitution  to  which 
they  would  have  been  entitled. 

Article  53. 

If  neutral  goods  which  were  not 
liable  to  condemnation  have  been 
destroyed  with  the  vessel,  the 
owner  of  such  goods  is  entitled  to 
compensation. 

Article  54. 

The  captor  has  the  right  to 
require  the  giving  up  of,  or  to  pro- 
ceed to  destroy,  goods  liable  to 
condemnation  found  on  board  a 
vessel  which  herself  is  not  liable  to 
condemnation,  provided  that  the 
circumstances  are  such  as,  accord- 
ing to  Article  49,  justify  the 
destruction  of  a  vessel  liable  to 
condemnation.  The  captor  enters 
the  goods  delivered  or  destroyed  in 
the  logbook  of  the  vessel  stopped, 
and  must  procure  from  the  master 
duly  certified  copies  of  all  relevant 
papers.  When  the  giving  up  or 
destruction  has  been  completed, 
and  the  formalities  have  been  ful- 
filled, the  master  must  be  allowed 
to  continue  his  voyage. 

The  provisions  of  Articles  51  and 
52  respecting  the  obligations  of  a 
captor  who  has  destroyed  a  neutral 
vessel  are  applicable. 


DECLARATION   OF  LONDON. 


187 


Chapitre  V. — Du  transfert  de 
pavilion. 

Article  55. 

Le  transfert  sous  pavilion  neutre 
d'un  navire  ennemi,  effectue 
avant  l'ouverture  des  hostilites,  est 
valable  a  moins  qu'il  soit  etabli 
que  ce  transfert  a  6te  effectue  en 
vue  d'eluder  les  consequences 
qu'entraine  le  caractere  de  navire 
ennemi.  II  y  a  neanmoins  pr£- 
somption  de  nullite*  si  l'acte  de 
transfert  ne  se  trouve  pas  a  bord, 
alors  que  le  navire  a  perdu  la 
nationality  belligerante  moins  de 
soixante  jours  avant  l'ouverture 
des  hostilites;  la  preuve  contraire 
est  admise. 

II  y  a  presomption  absolue  de 
validite  d'un  transfert  effectue 
plus  de  trente  jours  avant  l'ouver- 
ture des  hostilites,  s'il  est  absolu, 
complet,  conforme  a  la  legislation 
des  pays  interesses,  et  s'il  a  cet 
effet  que  le  controle  du  navire  et  le 
berj.6fice  de  son  emploi  ne  restent 
pas  entre  les  memes  mains 
qu 'avant  le  transfert.  Toutefois, 
si  le  navire  a  perdu  la  nationality 
belligerante  moins  de  soixante 
jours  avant  l'ouverture  des  hos- 
tilites et  si  l'acte  de  transfert  ne  se 
trouve  pas  a  bord,  la  saisie  du 
navire  ne  pourra  donner  lieu  a  des 
dommages  et  inter§ts. 

Article  56. 

Le  transfert  sous  pavilion  neu- 
tre d'un  navire  ennemi,  effectue" 
apres  l'ouverture  des  hostilites, 
est  nul,  a  moins  qu'il  soit  Etabli 
que  ce  transfert  n'a  pas  ete 
effectue  en  vue  d'eluder  les 
consequences  qu'entraine  le  carac- 
tere de  navire  ennemi. 

Toutefois,  il  y  a  presomption 
absolue  de  nullity : 


Chapter  V. — Transfer  of  Flag. 


Article  55. 

The  transfer  of  an  enemy  vessel 
to  a  neutral  flag,  effected  before 
the  opening  of  hostilities,  is  valid, 
unless  it  is  proved  that  such  trans- 
fer was  made  in  order  to  evade  the 
consequences  which  the  enemy 
character  of  the  vessel  would 
involve.  There  is,  however,  a 
presumption  that  the  transfer  is 
void  if  the  bill  of  sale  is  not  on 
board  in  case  the  vessel  has  lost 
her  belligerent  nationality  less  than 
sixty  days  before  the  opening  of 
hostilities.  Proof  to  the  con- 
trary is  admitted. 

There  is  absolute  presumption 
of  the  validity  of  a  transfer  effected 
more  than  thirty  days  before  the 
opening  of  hostilities  if  it  is  abso- 
lute, complete,  conforms  to  the 
laws  of  the  countries  concerned, 
and  if  its  effect  is  such  that  the 
control  of  the  vessel  and  the  profits 
of  her  employment  do  not  remain 
in  the  same  hands  as  before  the 
transfer.  If,  however,  the  vessel 
lost  her  belligerent  nationality  less 
than  sixty  days  before  the  opening 
of  hostilities,  and  if  the  bill  of  sale 
is  not  on  board,  the  capture  of  the 
vessel  would  not  give  a  right  to 
compensation. 

Article  56. 

The  transfer  of  an  enemy  vessel 
to  a  neutral  flag,  effected  after  the 
opening  of  hostilities,  is  void 
unless  it  is  proved  that  such  trans- 
fer was  not  made  in  order  to  evade 
the  consequences  which  the 
enemy  character  of  the  vessel 
would  involve. 

There  is,  however,  absolute  pre- 
sumption that  a  transfer  is  void : 
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1°  Si  le  transfert  a  ete  effectue 
pendant  que  le  navire  est  en 
voyage  ou  dans  un  port  bloque. 

2°  S'il  y  a  faculte"  de  remere  ou 
de  retour. 

3°  Si  les  conditions,  auxquelles 
est  soumis  le  droit  de  pavilion 
d'apres  la  legislation  du  pavilion 
arbore,   n'ont  pas  ete  observees. 

Chapitre  VI. — Du  caract&re 
ennemi. 

Article  57. 

Sous  reserve  des  dispositions 
relatives  au  transfert  de  pavilion, 
le  caractere  neutre  ou  ennemi  du 
navire  est  determine  par  le  pavil- 
ion qu'il  a  le  droit  de  porter. 

Le  cas  ou  le  navire  neutre  se 
livre  a  une  navigation  reservee  en 
temps  de  paix  reste  hors  de  cause 
et  n'est  nullement  vise  par  cette 
regie. 

Article  58. 

Le  caractere  neutre  ou  ennemi 
des  marchandises  trouvees  a  bord 
d'un  navire  ennemi  est  determine 
par  le  caractere  neutre  ou  ennemi 
de  leur  proprietaire. 

Article  59. 

Si  le  caractere  neutre  de  la  mar- 
chandise  trouvee  a  bord  d'un 
navire  ennemi  n'est  pas  etabli,  la 
marchandise  est  presumee  enne- 
mie. 

Article  60. 

Le  caractere  ennemi  de  la  mar- 
chandise chargee  a  bord  d'un  na- 
vire ennemi  subsiste  jusqu'a  l'arri- 
vee  a  destination,  nonobstant  un 
transfert  intervenu  pendant  le 
cours  de  l'expedition,  apres  l'ou- 
verture  des  hostilites. 


(1)  If  the  transfer  has  been  made 
during  a  voyage  or  in  a  blockaded 
port. 

(2)  If  there  is  a  right  of  redemp- 
tion or  of  j^jjjgiftB— /•*•'•'•"• 

(3)  If  the  requirements  upon 
which  the  right  to  fly  the  flag 
depends  according  to  the  laws  of 
the  country  of  the  flag  hoisted 
have  not  been  observed. 

Chapter  VI. — Enemy  Character. 


Article  57. 

Subject  to  the  provisions  re- 
specting the  transfer  of  flag,  the 
neutral  or  enemy  character  of  a 
vessel  is  determined  by  the  flag 
which  she  has  the  right  to  fly. 

The  case  in  which  a  neutral  ves- 
sel is  engaged  in  a  trade  which  is 
reserved  in  time  of  peace,  remains 
outside  the  scope  of,  and  is  in  no 
wise  affected  by,  this  rule. 

Article  58. 

The  neutral  or  enemy  character 
of  goods  found  on  board  an  enemy 
vessel  is  determined  by  the  neu- 
tral or  enemy  character  of  the 
owner. 

Article  59. 

If  the  neutral  character  of  goods 
found  on  board  an  enemy  vessel  is 
not  proven,  they  are  presumed  to 
be  enemy  goods. 

Article  60. 

The  enemy  character  of  goods  on 
board  an  enemy  vessel  continues 
until  they  reach  their  destination, 
notwithstanding  an  intervening 
transfer  after  the  opening  of  hos- 
tilities while  the  goods  are  being 
forwarded. 
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Toutefois,  si,  anterieurement  a 
la  capture,  un  precedent  propri6- 
taire  neutre  exerce,  en  cas  de 
faillite  du  propri^taire  ennemi 
actuel,  un  .droit  de  revendication 
legale  sur  la  marchandise,  celle-ci 
reprend  le  caractere  neutre. 

Chapitre  VII. — Du  convoi. 

Article  61. 

Les  navires  neutres  sous  convoi 
de  leur  pavilion  sont  exempts  de 
visite.  Le  commandant  du  con- 
voi donne  par  ecrit,  a  la  demande 
du  commandant  d'un  batiment  de 
guerre  belligerant,  sur  le  caractere 
des  navires  et  sur  leur  chargement, 
toutes  informations  que  la  visite 
servirait  a  obtenir. 

Article  62. 

Si  le  commandant  du  batiment 
de  guerre  belligerant  a  lieu  de 
soupconner  que  la  religion  du  com- 
mandant du  convoi  a  ete  surprise, 
il  lui  communique  ses  soupcons. 
C'est  au  commandant  du  convoi 
seul  qu'il  appartient  en  ce  cas  de 
proceder  a  une  verification.  II 
doit  constater  le  r£sultat  de  cette 
verification  par  un  proces-verbal 
dont  une  copie  est  remise  a  Toffi- 
cier  du  batiment  de  guerre.  Si 
des  faits  ainsi  constates  justifient, 
dans  1' opinion  du  commandant 
du  convoi,  la  saisie  d'un  ou  de 
plusieurs  navires,  la  protection  du 
convoi  doit  leur  etre  retiree. 

Chapitre  VIII. — De  la  resistance 
a  la  visite. 

Article  63. 

La  resistance  opposed  par  la 
force  a  l'exercice  legitime  du  droit 
d'arret,  de  visite  et  de  saisie,  en- 
traine,  dans  tous  les  cas,  la  confis- 


If,  however,  prior  to  the  capture, 
a  former  neutral  owner  exercises, 
on  the  bankruptcy  of  a  present 
enemy  owner,  a  legal  right  to 
recover  the  goods,  they  regain 
their  neutral  character. 


Chapter  VII. — Convoy. 
Article  61. 

Neutral  vessels  under  convoy  of 
their  national  flag  are  exempt 
from  search.  The  commander  of  a 
convoy  gives,  in  writing,  at  the 
request  of  the  commander  of  a  bel- 
ligerent ship  of  war,  all  information 
as  to  the  character  of  the  vessels 
and  their  cargoes,  which  could  be 
obtained  by  visit  and  search. 

Article  62. 

If  the  commander  of  the  bellig- 
erent ship  of  war  has  reason  to  sus- 
pect that  the  confidence  of  the 
commander  of  the  convoy  has  been 
abused,  he  communicates  his  sus- 
picions to  him.  In  such  a  case  it 
is  for  the  commander  of  the  convoy 
alone  to  conduct  an  investigation. 
He  must  state  the  result  of  such  in- 
vestigation in  a  report,  of  which  a 
copy  is  furnished  to  the  officer  of 
the  ship  of  war.  If,  in  the  opinion 
of  the  commander  of  the  convoy, 
the  facts  thus  stated  justify  the 
capture  of  one  or  more  vessels,  the 
protection  of  the  convoy  must  be 
withdrawn  from  such  vessels. 

Chapter    VIII.  —  Resistance    to 
search. 

Article  63. 

Forcible  resistance  to  the  legiti- 
mate exercise  of  the  right  of  stop- 
page, visit  and  search,  and  cap- 
ture, involves  in  all  cases  the  con- 
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cation  du  navire.  Le  chargement 
est  passible  du  meme  traitement 
que  subirait  le  chargement  d'un 
navire  ennemi;  les  marchandises 
appartenant  au  capitaine  ou  au 
proprietaire  du  navire  sont  consi- 
derees  comme  marchandises  enne- 
mies. 

Chapitre   IX. — Des  dommages  et 
inter  its. 

Article  64. 

Si  la  saisie  du  navire  ou  des  mar- 
chandises n'est  pas  validee  par  la 
juridiction  des  prises  ou  si,  sans 
qu'il  y  ait  eu  de  mise  en  jugement, 
la  saisie  n'est  pas  maintenue,  les 
interesses  ont  droit  a  des  dommages 
et  interets,  a  moins  qu'il  y  ait  eu 
des  motifs  suffisants  de  saisir  le 
navire  ou  les  marchandises. 

Dispositions  Finales. 

Article  65. 

Les  dispositions  de  la  presente 
Declaration  forment  un  ensemble 
indivisible. 

Article  66. 

Les  Puissances  Signataires  s'en- 
gagent  as 'assurer,  danslecasd'une 
guerre  ou  les  belligerants  seraient 
tous  parties  a  la  presente  Declara- 
tion, l'observation  reciproque  des 
regies  contenues  dans  cette  De- 
claration. Elles  donneront,  en 
consequence,  a  leurs  autorites  et 
a  leurs  forces  armees  les  instruc- 
tions necessaires  et  prendront  les 
mesures  qu'il  conviendra  pour  en 
garantir  1 'application  par  leurs  tri- 
bunaux,  specialement  par  leurs 
tribunaux  de  prises. 

Article  67. 

La  presente  Declaration  sera 
ratifiee  aussitot  que  possible. 

Les  ratifications  seront  depos^es 
a  Londres. 


demnation  of  the  vessel.  The 
cargo  is  liable  to  the  same  treat- 
ment which  the  cargo  of  an  enemy 
vessel  would  undergo.  Goods  be- 
longing to  the  master  or  owner  of 
the  vessel  are  regarded  as  enemy 
goods. 

Chapter    IX. —  Compensation. 

Article  64. 

If  the  capture  of  a  vessel  or  of 
goods  is  not  upheld  by  the  prize 
court,  or  if  without  being  brought 
to  judgment  the  captured  vessel 
is  released,  those  interested  have 
the  right  to  compensation,  unless 
there  were  sufficient  reasons  for 
capturing  the  vessel  or  goods. 

Final  Provisions. 

Article  65. 

The  provisions  of  the  present 
Declaration  form  an  indivisible 
whole. 

Article  66. 

The  Signatory  Powers  under- 
take to  secure  the  reciprocal  ob- 
servance of  the  rules  contained  in 
this  Declaration  in  case  of  a  war  in 
which  the  belligerents  are  all  par- 
ties to  this  Declaration.  They 
will  therefore  issue  the  necessary 
instructions  to  their  authorities 
and  to  their  armed  forces,  and  will 
take  the  measures  which  are 
proper  in  order  to  guarantee  the 
application  of  the  Declaration  by 
their  Courts  and  more  particularly 
by  their  prize  courts. 

Article  67. 

The  present  Declaration  shall  be 
ratified  as  soon  as  possible. 

The  ratifications  shall  be  depos- 
ited in  London. 
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Le  premier  depot  de  ratifications 
sera  constate  par  un  proces-verbal 
signe  par  les  Representants  des 
Puissances  qui  y  prennent  part,  et 
parle  Principal  Secretaire  d'Etat 
de  Sa  Majeste  Britannique  au  De- 
partement  des  Affaires  Etrangeres. 

Les  depots  ulterieurs  de  ratifica- 
tions' se  feront  au  moyen  d'une 
notification  ecrite  adressee  au 
Gouvernement  Britannique  et  ac- 
compagnee  de  1' instrument  de  rati- 
fication. 

Copie  certifiee  conforme  du  pro- 
ces-verbal relatif  au  premier  depot 
des  ratifications,  des  notifications 
mentionnees  a  l'alinea  precedent, 
ainsi  que  des  instruments  de  ratifi- 
cation qui  les  accompagnent,  sera 
immediatement,  par  les  soins  du 
Gouvernement  Britannique  et  par 
la  voie  diplomatique,  remise  aux 
Puissances  Signataires.  Dans  les 
cas  vises  par  l'alinea  precedent,  le 
dit  Gouvernement  leur  fera  con- 
naitre  en  meme  temps  la  date  a 
laquelle  il  a  recu  la  notification. 


The  first  deposit  of  ratifications 
shall  be  recorded  in  a  Protocol 
signed  by  the  Representatives  of 
the  Powers  taking  part  therein, 
and  by  His  Britannic  Majesty's 
Principal  Secretary  of  State  for 
Foreign  Affairs. 

The  subsequent  deposits  of  rati- 
fications shall  be  made  by  means 
of  a  written  notification  addressed 
to  the  British  Government,  and  ac- 
companied by  the  instrument  of 
ratification. 

A  duly  certified  copy  of  the  Pro- 
tocol relating  to  the  first  deposit  of 
ratifications,  and  of  the  notifica- 
tions mentioned  in  the  preceding 
paragraph  as  well  as  of  the  instru- 
ments of  ratification  which  accom- 
pany them,  shall  be  immediately 
sent  by  the  British  Government, 
through  the  diplomatic  channel, 
to  the  Signatory  Powers .  The  said 
Government  shall,  in  the  cases 
contemplated  in  the  preceding 
paragraph,  inform  them  at  the 
same  time  of  the  date  on  which  it 
received  the  notification. 


Article  68. 

La  presente  Declaration  produira 
effet,  pour  les  Puissances  qui  au- 
ront  participe  au  premier  depot  de 
ratifications,  soixante  jours  apres 
la  date  du  proces-verbal  de  ce  de- 
pot et,  pour  les  Puissances  qui  ra- 
tifieront  ulterieurement,  soixante 
jours  apres  que  la  notification 
de  leur  ratification  aura  ete  recue 
par  le  Gouvernement  Britannique. 

'  Article  69. 

S'il  arrivait  qu'une  des  Puis- 
sances Signataires  voulut  denoncer 
la  presente  Declaration,  elle  ne 
pourra  le  faire  que  pour  la  fin  d  'une 
periode  de  douze  ans  commencant 


Article  68. 

The  present  Declaration  shall 
take  effect,  in  the  case  of  the  Pow- 
ers which  were  parties  to  the  first 
deposit  of  ratifications,  sixty  days 
after  the  date  of  the  Protocol  re- 
cording such  deposit,  and,  in  the 
case  of  the  Powers  which  shall 
ratify  subsequently,  sixty  days 
after  the  notification  of  their  rati- 
fication shall  have  been  received 
by  the  British  Government. 

Article  69. 

In  the  event  of  one  of  the  Signa- 
tory Powers  wishing  to  denounce 
the  present  Declaration,  such  de- 
nunciation can  only  be  made  to 
take  effect  at  the  end  of  a  period  of 
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a  courir  soixante  jours  apres  le  pre- 
mier d6pot  de  ratifications  et,  en- 
suite,  pour  la  fin  de  periodes  suc- 
cessives  de  six  ans,  dont  la  pre- 
miere commencera  a  1' expiration 
de  la  periode  de  douze  ans. 

La  denonciation  devra  6tre,  au 
moins  un  an  a  l'avance,  notifiee 
par  ecrit  au  Gouvernement  Bri- 
tannique,  qui  en  donnera  connais- 
sance  a  toutes  les  autres  Puis- 
sances. 

Elle  ne  produira  ses  effets  qu'a 
l'egard  de  la  Puissance  qui  l'aura 
notifiee. 

Article  70. 

Les  Puissances  representees  a  la 
Conference  Navale  de  Londres,  at- 
tachant  un  prix  particulier  a  la 
reconnaissance  generale  des  regies 
adoptees  par  elles,  expriment 
l'espoir  que  les  Puissances  qui  n'y 
£taient  pas  representees  adhere- 
ront  a  la  presente  Declaration. 
Elles  prient  le  Gouvernement  Bri- 
tannique  de  vouloir  bien  les  in- 
viter  a  le  faire. 

La  Puissance  qui  desire  adherer 
notifie  par  £crit  son  intention  au 
Gouvernement  Britannique,  en 
lui  transmettant  l'acte  d'adhesion, 
qui  sera  depose  dans  les  archives 
dudit  Gouvernement. 

Ce  Gouvernement  transmettra 
immediatement  a  toutes  les  autres 
Puissances  copie  certifiee  con- 
forme  de  la  notification,  ainsi  que 
de  l'acte  d'adhesion,  en  indiquant 
la  date  a  laquelle  il  a  recu  la  noti- 
fication. L'adhesion  produira  ef- 
fet  soixante  jours  apres  cette  date. 

La  situation  des  Puissances  ad- 
herentes  sera,  en  tout  ce  qui  con- 
cerne  cette  Declaration,  assimilee 
a  la  situation  des  Puissances  Si- 
tmataires. 


twelve  years,  beginning  sixty  days 
after  the  first  deposit  of  ratifica- 
tions, and,  after  that  time,  at  the 
end  of  successive  periods  of  six 
years,  of  which  the  first  will  begin 
at  the  end  of  the  period  of  twelve 
years. 

Such  denunciation  must  be  noti- 
fied in  writing,  at  least  one  year  in 
advance,  to  the  British  Govern- 
ment, which  shall  inform  all  the 
other  Powers. 

It  will  only  operate  in  respect  of 
the  Power  which  shall  have  made 
the  notification. 

Article  70. 

The  Powers  represented  at  the 
London  Naval  Conference  attach 
particular  value  to  the  general 
recognition  of  the  rules  which  they 
have  adopted,  and  express  the 
hope  that  the  Powers  which  were 
not  represented  there  will  adhere 
to  the  present  Declaration.  They 
request  the  British  Government  to 
invite  them  to  do  so. 

A  Power  which  desires  to  adhere 
notifies  its  intention  in  writing  to 
the  British  Government,  in  trans- 
mitting the  act  of  adhesion,  which 
will  be  deposited  in  the  archives 
of  the  said  Government. 

The  said  Government  shall  forth- 
with transmit  to  all  the  other  Pow- 
ers a  duly  certified  copy  of  the  no- 
tification, as  also  of  the  act  of  ad- 
hesion, stating  the  date  on  which 
such  notification  was  received. 
The  adhesion  takes  effect  sixty 
days  after  such  date. 

The  position  of  the  adhering 
Powers  shall  be  in  all  matters  con- 
cerning this  Declaration  similar  to 
the  position  of  the  Signatory 
Powers. 
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Article  71. 

La  presente  Declaration,  qui 
port  era  la  date  du  26  fevrier  1909, 
pourra  etre  signee  a  Londres  jus- 
qu'au  30  juin  1909,  par  les  Plenipo- 
tentiaires  des  Puissances  repre- 
sentees k  la  Conference  Navale. 

En  foi  de  quoi,  les  Plenipoten- 
tiaires  ont  revetu  la  presente  De- 
claration de  leurs  signatures  et  y 
ont  appose  leurs  cachets. 

Fait  a  Londres,  le  vingt-six  fe- 
vrier  mil  neuf  cent  neuf ,  en  un  seul 
exemplaire.  qui  restera  depose 
dans  les  archives  du  Gouverne- 
ment  Britannique  et  dont  des  co- 
pies, certifiees  conformes,  seront 
remise  par  la  voie  diplomatique 
aux  Puissances  representees  a  la 
Conference  Navale. 


Article  71. 

The  present  Declaration,  which 
shall  bear  the  date  of  the  26th  Feb- 
ruary, 1909,  may  be  signed  in 
London  until  the  30th  June,  1909, 
by  the  Plenipotentiaries  of  the 
Powers  represented  at  the  Naval 
Conference. 

In  faith  whereof  the  Plenipoten- 
tiaries have  signed  the  present  Dec- 
laration and  have  thereto  affixed 
their  seals. 

Done  at  London,  the  twenty- 
sixth  day  of  February,  one  thou- 
sand nine  hundred  and  nine,  in  .a 
single  original,  which  shall  remain 
deposited  in  the  archives  of  the 
British  Government,  and  of  which 
duly  certified  copies  shall  be  sent 
through  the  diplomatic  channel  to 
the  Powers  represented  at  the 
Naval  Conference. 
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